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EDWARD J. PHELPS. 


By Hon. Simeon E. BALpDwIn. 


DWARD J. Phelps, who died at New 

Haven on March 9g, 1900, may fairly 

be classed among the great American lawyers 
of his time. 

His professional training was of the best. 
After graduation from Middlebury College, 
he entered the Yale Law School in 1840, 
and afterwards completed his legal education 
at Middlebury in the office of Horatio Sey- 
mour, who had served two terms in the Senate 
of the United States. 

His father, who had been upon the supreme 
bench of Vermont, and then returned to the 
bar, was also at this time and for many years 
afterwards in the senate of the United States. 
The son commenced practice under his aus- 
pices at Middlebury, but soon transferred his 
office to Burlington, which was his home for 
the remainder of his life. 

In 1851, he became second comptroller 
of the treasury under the Fillmore adminis- 
tration, and while residing then at Washing- 
ton availed himself of the opportunities which 
it afforded for increasing his knowledge of 
international law. A friend who was the 
law clerk of the State department, came to 
him one day in deep perplexity. The great 
statesman who was then at his head had 
asked him to prepare a dispatch on a some- 
what difficult subject of diplomacy, and he 
was at a loss where to go for his materials. 
Mr. Phelps offered to relieve him of the task, 
and after a couple of days’ work in the li- 
braries produced a State paper which 
promptly, and without a word of alteration, 
received the signature of Daniel Webster. 

Mr. Phelps was born and bred a Whig, and 





when that party faded out of existence, was 
among those of its number who allied them- 
selves with the Democratic party. This de- 
barred him from political preferment at the 
hands of his fellow-citizens in Vermont, 
though he was sent, on account of his pecu- 
liar fitness for the position, as a delegate to 
the constitutional convention of 1870. Later, 
he was also put in nomination by the Demo- 
cratic party as its candidate for governor and 
for United States senator. 

In July, 1878, the call was issued which 
resulted in the formation, a month later, of 
the American Bar Association. Among the 
fourteen names which were signed to it was 
that of Mr. Phelps. He was now a leader, 
if not the leader of the Vermont bar, and 
often appeared in important causes in ad- 
joining States. In the following year he 
delivered the annual address before the asso- 
ciation, taking for his subject, “ Chief Justice 
Marshall and the Constitutional Law of his 
Time.” The masterly manner in which it 
was discussed, as well as his grace of manner 
and delivery captivated his audience, and its 
publication established his position and gave 
him a national reputation as one of the great 
lawyers and the great orators of the United 
States. In 1880, he was elected president 
of the association, and in 1881 he was ap- 
pointed Kent Professor of Law at Yale 
University. 

For some years before this, Mr. Phelps 
had not cared to maintain any office for the 
transaction of legal business; but this did 
not prevent him from accepting retainers in 
important causes, particularly in those before 
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the courts of the United States. His uni- 
versity duties kept him at New Haven from 
January to June in each year, but as they 
only occupied two or three days a week, he 
often found time to visit New York for legal 
consultations, where he held the relation of 
counsel to a leading firm at the bar; and 
during the year, made occasional arguments, 
not only there and before the Supreme Court 
at Washington, but in distant circuits in the 
west or south. 

Before his appointment at Yale, he had 
accepted the position of Professor of Medical 
Jurisprudence in the University of Vermont, 
and he delivered a course of eight lectures 
there on that subject in April, 1881, which 
were stenographically reported and printed 
for the use of the medical class. They make 
a book of a hundred pages, and are marked 
by the clearness, discrimination, and grace of 
composition which characterized everything 
that fell from his lips. 

At the bar, on the platform, and as a law 
teacher at New Haven, whether before the 
college seniors, in giving them a general in- 
troduction to the knowledge of legal institu- 
tions, or the law school classes in explaining 
the intricacies of equity, he always main- 
tained these qualities of expression. No one 
failed to understand him as he meant to be 
No one heard him without being 
There was a 


understood. 
personally attracted to him. 
charm in the way he spoke, no less than in 
what he said. He had that just sense of 
proportion, so rare in lawyer and teacher, 
He did not 
He did 


and yet so essential to each. 
talk over the heads of his classes. 





not weary their attention with needless de- 
tail, nor hide the principles he sought to put 
before them in a cloud of exceptions, or fog 
of criticism. 

In 1885, he went to London as Minister of 
the United States at the Court of St. James. 
Few who have filled that post have met with 
as warm appreciation and sincere respect 
from the English people; none with more. 
He was true to the interests of his own coun- 
try, without offending those against whom 
he might have to contend in diplomatic ne- 
gotiations. His wit and eloquence lent bril- 
liancy to his occasional addresses, and in social 
circles he was everywhere a welcome guest. 

Subsequently he took an important part 
in the Behring Sea Arbitration proceedings 
at Paris, as one of the counsel for the United 
States. His own college, the University of 
Vermont, and Harvard successively conferred 
upon him the degree of LL. D. He needed 
no such testimony from Yale that he was 
held in honor there. 

He was attacked by pneumonia shortly 
after the opening of the winter term at Yale, 
and died after an illness of eight weeks, at 
the age of seventy-seven, but up to the time 
it seized him, “his eye was not dim, nor his 
natural force abated.” 

His name will always remain associated 
with the work of legal instruction at New 
Haven, from its attachment to the Edward 
J. Phelps proi- sorship in the law department 
of the university, a foundation established 
several years since under that designation, 
by one of his special friends, J. Pierpont 
Morgan of New York. 
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WAR CLAIMS ARISING FROM THE AMERICAN OCCUPATION OF 
THE PHILIPPINE ISLANDS. 


By W. F. Morris, COUNSEL FOR THE GOVERNMENT, MANILA. 


EGAL questions of a very interesting 
character, are frequently presented for 
solution before the board of officers, now sit- 
ting in the city of Manila, for the purpose of 
passing on claims against the United States 
arising from our occupation of these islands. 
As might be expected, claimants of all classes 
came before the board, asking for relief, in 
amounts varying from $100 to over $100,000. 
A poor native woman prays compensation for 
a Cariboo cow, or her little stock of silver, 
stolen by American soldiers or native la- 
drones. A rich Chinaman or an English 
company demand damages for a distillery or 
a warehouse with its contents destroyed by 
fire. Claims of the latter class involve 
some very interesting, as well as intricate 
legal questions of a political as well as judi- 
cial nature, as well illustrated by the case of 
Louis Aaeng Vismanoz Ong Queco, now 
pending before the board of claims. 

The claimant referred to is a Chinaman, 
born in Amoy, still owing allegiance to the 
Empress of China, although most of his life 
has been passed in these islands. (It may be 
well to remark here, that the laws of Spain 
prohibited a Chinaman from becoming a 
Spanish subject.) The distillery of which he 
was owner was situated in a suburb of the 
city of Malolas, known as the Barrio of Tag- 
lag, and on a small stream called the Taglag 
river. On the 31st of March, Malolas was 
captured by our troops, and in a large meas- 
ure destroyed by fire during the engagement, 
the suburb of Taglag remaining uninjured. 
After the capture of, the city a guard was 
posted at a bridge over the river, in the im- 
mediate vicinity of the distillery. The pres- 
ence of this guard served as a protection to 
the building. On the 27th of April, a gen- 
eral advance was ordered by General Mc- 





Arthur ; as a consequence the guard was re- 
moved to a point some three miles distant, 
and, shortly after, the distillery was burned 
to the ground, either by ladrones, the crimi- 
nal class of the community, or by United 
States soldiers, acting with or without the 
authority of their superior officers. Shortly 
before the destruction of the building, the 
commanding officer of the troops stationed 
at the bridge had been requested to place a 
guard for the protection of the distillery, 
which he had declined to do, for the reason 
that he could not spare the men. A large 
quantity of vino, or high wines, stored in the 
building, the property of the owner of. the 
distillery, was destroyed by the commanding 
officer, for the reason that the same was pro- 
ducing drunkenness and disorder, the build- 
ing and its contents having been abandoned 
by the owner and his employees, the people 
having in consequence free access to the 
liquor. 

The owner of the property comes before 
the board with a claim of $100,000 based on 
the existence of a state of facts, substantially 
as above set forth, the question to be de- 
termined being: Is an alien resident of the 
Philippine Islands entitled to recover dam- 
ages from the United States, for his property, 
destroyed during active military operations, 
either by the insurgents, or our own troops, 
the latter acting with or without the orders 
of their superior officers ? 

We think the following well established 
as propositions of international law: That 
for his property destroyed in “the track of 
war” a citizen of neither belligerent can re- 
cover compensation ; that in this respect the 
status of a resident alien is the same as that 
of the citizen, possessing the same rights of 
recovery and no more; that no cause of ac- 
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tion against the United States, for such loss 
exists in favor of either citizen or alien resi- 
dent; that no national liability is incurred by 
the United States; that the United States 
is not responsible to its own citizens for the 
injury or destruction of their property caused 
by its military operations. See U. S. v. Pa- 
cific Railroad Co., (120 U. S. Rep. page 227) 
in which the court referring to the late Civil 
War uses the following language, “ The war, 
whether considered with reference to the 
number of troops in the field, the extent of 
military operations, and the number and 
character of the engagements, attained pro- 
portions unequalled in the history of the pre- 
sent century. More than a million of men 
were in the armies on either side. The in- 
jury and destruction of private property 
caused by their operations, and by measures 
necessary for their safety and efficiency were 
almost beyond calculation. For all injuries 
and destruction which followed necessarily 
from these causes no compensation could be 
claimed from the government. By the well- 
settled doctrine of public law it was not re- 
sponsible for them. The destruction or in- 
jury of private property in battle, or in the 
bombardment of cities and towns, and in 
many other ways, in the war, had to be 
borne by the sufferers alone as one of its 
consequences. Whatever would embarass 
or impede the enemy, as the breaking up of 
roads, or the burning of bridges, or would 
cripple or defeat him, as destroying his means 
of subsistence, were lawfully ordered by the 
commanding general. Indeed it was his im- 
perative duty to direct their destruction. 
The necessities of war called for and justified 
this. The safety of the State in such cases 
overrides all considerations of private loss. 
Salus popult is then, in truth, saprema lex.” 

To sustain its position, the court refers to 
three cases, in which relief was sought 
through congressional action, one occurring 
in the Revolutionary War, one in the war 
of 1812, and the other during the late Civil 
War. Each of these cases presented a strong 





equity in favor of the claimant. In the ear- 
liest case, that of Mr. Frothingham, the peti- 
tioner asked compensation for the loss of a 
dwelling-house belonging to his mother, sit- 
uated in the city of Charleston, which was 
burned by order of General Sullivan, as a 
matter of military necessity. The committee 
appointed by Congress to investigate the 
claim reported adversely, and no further 
action was had in the matter. A similar re- 
port was made by a congressional committee 
appointed by the 17th Congress appointed 
to investigate and report upon the claim of a 
Mr. Villiars of Louisiana, for damages sus- 
tained by his plantation, by reason of cutting 
through a levee in its vicinity. The act com- 
plained of was done by order of General 
Morgan, commanding the Louisiana militia, 
to prevent the British invader from bringing 
his cannon to the city of New Orleans. 

The third claim was by one J. Milton Best, 
for the value of a dwelling-house situated in 
Paducah, Kentucky, destroyed by order of 
the commanding officer of the Union forces, 
under urgent military necessity. The claim- 
ant was a man of undoubted loyalty, who had 
rendered valuable service to the Union cause. 
The bill for the relief of Mr. Best passed 
Congress, but was vetoed by President Grant. 
In his message to the Senate the president, 
after speaking of the claim as one for com- 
pensation, on account of the ravages of war, 
and observing that its payment would invite 
the presentation of demands for very large 
sums of money against the government for 
necessary and unavoidable destruction of pro- 
perty by the army, said: “It is a general 
principle of both international and municipal 
law that all property is held subject not only to 
be taken by the government for public uses 
(in which case, under the constitution of the 
United States, the owner is entitled to just 
compensation), but also subject to be tempo- 
rarily occupied, or even actually destroyed, 
in times of great public danger, and when 
the public safety demands it; and in this 
latter case governments do not admit a legal 
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obligation on their part to compensate the 
owner. The temporary occupation of, in- 
juries to, and destruction of property caused 
by actual and necessary military operations, 
is generally considered to fall within the last 
mentioned principle. If a government make 
compensation under such circumstances, it is 
a matter of bounty rather than of strict legal 
right.” 

For losses accruing to private individuals, 
by the destruction of their property as a re- 
sult of active military operations, in the three 
great wars in which our country has been 
engaged, the same principle has been enunci- 
ated ; “ That for injuries to, or destruction of 
private property in necessary military opera- 
tions, the government is not responsible.” 
No cause of action exists against the United 
States ; compensation if granted at all, is asa 
matter of bounty. 

The same doctrine was announced by the 
United States Supreme Court at an early day. 
(See 1 Dallas, page 176.) The action was for 
recovery of damages for flour, which by order 
of Congress had been taken from the owner 
and placed in supposed safety ; subsequently 
it was captured by the British. Held that no 
recovery could be had, the original removal 
or the flour being considered necessary as a 
military measure. 

The legal principle governing this class of 
cases is thus announced by a great master of 
international law: “ Damages are of two 
kinds: Those done by the State itself, and 
those done by the enemy. Of the first kind, 
some are done deliberately and by way of 
precaution, as when a field, house, or garden 
belonging to a private person is taken for a 
special military purpose, or when his standing 
corn or store house is destroyed, such dam- 
ages are made good to the individual 
but there are other damages, caused by in- 
evitable necessity : as, for instance, the de- 
struction caused by the artillery in retaking 
a town from the enemy. These are merely 
accidents, they are misfortunes which chance 
deals out to the proprietors on whom they 





happen to fall. The sovereign, indeed, ought 
to show an equitable regard for the sufferers, 
if the situation of his affairs will admit of it, 
but no action lies against the State for mis- 
fortunes of this nature,— for losses which 
she has occasioned, not willfully, but through 
necessity and mere accident, in the exertion 
of her rights. The same may be said of dam- 
ages caused by the enemy. All the subjects 
are exposed to such damages; and woe to 
him on whom they fall. The members of a 
society may well encounter such risk of pro- 
perty since they encounter a similar risk of 
life itself. Were the State strictly to indem- 
nify all those whose property is injured in this 
manner, the public finances would soon be 
exhausted, and every individual in the State 
would be obliged to contribute his share in 
due proportion, a thing utterly impracticable.” 
(Vattell, book 3, chapter 15, page 402.) 

Modern nations have not yet risen to the 
high moral plane of Vattell where, as quoted 
above, he recommends the payment for priv- 
ate property destroyed, as standing corn ora 
store house that happens to be in the “track 
of war.” 

That an alien resident is not entitled to 
greater privileges than the citizen of a country 
in a state of war or insurrection, and that no 
liability is incurred by the government of the 
alien resident for the loss of his property, is 
laid down by Mr. Seward in diplomatic corre- 
spondence with the Austrian minister, in 
which he uses the following language: “ It 
is believed that it is a received principle of 
public law, that the subjects of foreign powers 
domiciled in a country in a state of war are 
not entitled to greater privileges or immuni- 
ties than the other inhabitants of the insur- 
rectionary district. If, for a supposed pur- 
pose of the war, one of the belligerents thinks 
proper to destroy neutral property, the other 
cannot legally be regarded as accountable 
therefor. By voluntarily remaining in a 
country in a state of civil war they must be 
held to have been willing to accept the risks 
as well as the advantages of that domicile. 
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The same rule seems to be applicable to the 
property of neutrals, whether that of individ- 
uals or of governments, in a belligerent coun- 
try. It must be held to be liable to the 
fortunes of war. In this conclusion the un- 
dersigned is happy in being able to refer the 
Austrian government to many precedents of 
comparatively recent date, one of which, a 
note of Prince Schwartzenberg, of the 14th 
of April, 1850, in answer to claims put for- 
ward on behalf of British subjects, who were 
represented to have suffered in their persons 
and property in the course of an insurrection 
in Naples and Tuscany.” It may be well to 
call particular attention to the fact that the 
Austrian government denied responsibility 
for property of British subjects destroyed in 
the course of an insurrection, in which belli- 
gerent rights had not been granted by for- 
eign powers to the insurgents, as we under- 
stand was the case in the insurrection in 
Naples and Tuscany against the Austrian 
government referred to by Mr. Seward. The 
above correspondence is found in a letter from 
Mr. Seward, Secretary of State, to Mr. Wyden- 
bruck dated November 16, 1865, MSS. notes, 
Austria. 

To the same effect is a letter from the Sec- 
retary of State, to Mr. Barreda representing 
the Peruvian government, referring to a claim 
of certain citizens of Peru, for the value of 
certain property destroyed in 1862, by in- 
surgents. “ The United States government 
is not liable for loss to Peruvian citizens 
caused by the destruction of their property 
on board a ship in Chesapeake Bay, in 1862, 
such destruction being effected by a sudden 
attack of insurgents, which could not by due 
diligence have been averted by the govern- 
ment of the United States.” (Mr. Seward, 
Secretary of State, to Mr. Barreda, January 9, 
1863, MSS. notes, Peru.) 

That alien residents have the same status 
as citizens, and no greater rights, and that 
no national liability is incurred for losses sus- 
tained by them on the part of the belligerent 
inflicting the loss, when it occurs as the re- 





sult of military operations, is shown by the 
language of Secretary of State Bayard, as 
follows: “ However severe may have been 
the claimant’s injuries, it must be recollected 
that like injuries are committed in most cases 
where towns are sacked, and that aliens resi- 
dent in such towns are subject to the same 
losses as are citizens. It has never been 
held, however, that aliens have for such in- 
juries a claim on the belligerent by whom 
they are inflicted. On the contrary the au- 
thorities lay down the general principle that 
neutral property in belligerent territory shares 
the liabilities of property belonging to sub- 
jects of the State.’” (Mr. Bayard, Secretary 
of State, to Mr. O’Conner, October 29, 1885, 
MSS. Dom. Let.) 

That there is no national liability to make 
compensation to the alien owner, for property 
destroyed in the necessary prosecution of 
hostilities, has been explicitly declared by the 
English government, as shown in the follow- 
ing correspondence of Mr. Fish, Secretary of 
State, in which the government of the United 
States adopts the same principle. The corre- 
spondence is in regard to the claim of a Mr. 
Ravenscroft, a British subject, against the 
United States, for damages sustained through 
loss of property during the late Civil War. 
Mr. Fish in denying the responsibility of his 
government makes reference to the doctrine 
laid down by the English government as to 
losses sustained by its subjects resident in 
France during the Franco-Prussian War, in 
the following language: “ Nor does the fact 
that Mr. Ravenscroft is a subject of Great 
Britain in any way affect his claim to com- 
pensation being a resident within the seat of 
war. At the time of his alleged losses he was 
equally with the citizens of the country, sub- 
ject to the fortunes and incidents of war. 
Earl Granville with his usual clearness applies 
this principle to the case of Mr. Kirby, an 
English gentlemen, residing at La Forte, 
Imbault, in France, during the late Franco- 
German War. The German forces had ap- 
propriated much of that gentleman’s property 
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for military purposes, and he sought the in- 
terposition of his own government to enable 
him to obtain compensation or indemnity for 
his losses. Lord Granville replied to his appli- 
cation by saying that “it is out of their (the 
governments’) power to interfere to obtain 
any redress for him, inasmuch as foreigners 
residing in a country which is the seat of war 
are equally liable with the natives of the coun- 
try to have requisitions levied on their pro- 
perty by the belligerents.” In another case 
his lordship says, “that her Majesty’s sub- 
jects, resident in France, whose property has 
been destroyed during the war, cannot expect 
to be compensated on the ground of their being 
British subjects for losses which the necessi- 
ties of war have brought upon them in com- 
mon with French subjects.” 

And in still another case, that of the Eng- 
lish residents of Chantilly, his lordship in- 
structs Mr. Odo Russell, in presenting their 
case for the consideration of the Emperor of 
Germany, to state, “that her Majesty’s gov- 
ernment make no claim for the petitioners to 
be exempted, as British subjects, from the 
evils incident to a state of war, to which all 
other persons resident in France are exposed.” 
These views are in full accord with the long 
established and well understood rules which 
the necessities and exigencies of war give rise 
to. However much they may be modified in 
practice by the enlightened and humane spirit 
of modern times, the rules which govern the 
conduct and rights of belligerents in such 
emergencies are not changed.” (Mr. Fish, 
Secretary of State, to Mr. Thornton, May 16, 
1873, MSS. notes, Great Britain.) 

The same doctrine is emphatically declared 
by Mr. Frelinghuysen, as Secretary of State, 
in diplomatic correspondence with the Bel- 
gian government. “The property of alien 
residents, like that of natives of the country, 
when ‘in the track of war,’ is subject to war’s 
casualities, and whatever in front of the ad- 
vancing forces that either impedes or may 
give them aid when appropriated, or which, 
if left unmolested in their rear, might afford 





aid and comfort to the enemy, may be taken 
or destroyed by the armies of either of the 
belligerents, and no liability whatever is un- 
derstood to attach to the government of the 
country, whose flag that army bears, and 
whose battles it may be fighting, and when 
actual, positive war is in progress the com- 
mander of the armies in the field must be 
the judge of the existing exigencies and ne- 
cessities which dictate such action. This is 
believed to be the universal rule at the pres- 
ent day ; it is that which has been followed 
by the governments of Europe in the recent 
wars. In the case of the Franco-Prussian 
War of 1870-1871, Earl Granville, then Sec- 
retary of State for foreign affairs of Great 
Britain, adhered to this rule in regard to 
British subjects resident in France, during 
the time of the Prussian invasion of France, 
and it is known that British subjects then 
resident in France, and who were in the track 
of the war, lost property to the amount of 
many millions of dollars.” (Mr. Frelinghuy- 
sen, Secretary of State, to Mr. Bounder de 
Melsbroeck, April 17, 1883, MSS. notes, 
Belgium.) 

It is sometimes very difficult to arrive at 
a satisfactory decision in the investigation of 
claims before the board, owing to the insuffi- 
cient and sometimes conflicting evidence. 
The witnesses are generally Philippinos, 
Chinese, or a half class called here, Mestizos, 
all of whom speak the Spanish language with 
more or less facility. It is very difficult to 
obtain an efficient interpreter. Owing to 
these conditions, the testimony is. frequently 
of a very unsatisfactory character. In the 
case under consideration, a portion of the evi- 
dence tends to show that the fire was set to 
the distillery by the unauthorized acts of sol- 
diers sent to destroy the vino contained 
therein. This, however, is positively denied 
by the sergeant in charge of the detachment, 
but if proven, the fact would not fix the lia- 
bility upon the government. That the United 
States is not liable for the unauthorized or 
wanton acts of its troops, reference is made 
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to the opinion of Alexander Hamilton, as 
stated in these words: “ According to the 
laws and usages of nations, a State is not 
-obliged to make compensation for damages 
done to its citizens by an enemy or wantonly 
or unauthorized by the troops.” (Report of 
Mr. Hamilton, Secretary of Treasury, No- 
vember 19, 1792.) While not in sympathy 
with the law as above set forth, the doctrine 
not only receives the high sanction of Mr. 
Hamilton, but the judge-advocate general in 
the following language expresses the same 
opinion : “ For criminal or tortious acts com- 
mitted by soldiers against the property of 
citizens, the United States is not responsible. 
The remedy is by prosecution of the indi- 
vidual offender, or suit for damages.” (Vol. 38, 
page 319.) “The United States is not re- 


sponsible for unlawful acts of its soldiers or 
employees, and the secretary of war is not 


} 





empowered to allow a claim for personal pro- 
perty stolen or illegally appropriated by a 
soldier.” (Id. vol. 33, page 165.) From the 
foregoing judicial decisions and diplomatic 
utterances, it seems clear that for property of 
citizens or alien residents, destroyed in the 
track of war, “no cause of action lies against 
either belligerent ; that, if made at all, com- 
pensation is a matter of grace and not of 
legal right. 

The great number of claims against the 
government, arising from the American occu- 
pation, are of the general character of the 
one constituting the basis of this article. 
While some may present equities calling for 
a certain compensation from congressional 
action, as a matter of bounty, few, if any, of 


| the great war claims, aggregating millons of 


dollars, constitute a legal claim against the 
United States. 
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THE ATTORNEY IN THE POETS. . 


Hf, 


HE “game” of the Church, the revenue 

of a bishopric, were indeed “more sub- 
stantial” than the poor allowances to the 
attorneys which escaped the taxing master’s 
censure. But Churchill seems to have judged 
the class less severely than his contempo- 
raries, and even recognized that they might 
suffer injustice. He praised Judge Reason 
(and by implication denounced other judges) 
because she had not 


— basely to anticipate a cause, 
Compelled solicitors, no longer free, 
To show those briefs she has no right to see. 


The anonymous author of the “ Probation- 
-ary Odes for the Laureateship” went further 
and was willing to allow to one attorney, not 
indeed virtue, but grammar, Among the 
persons represented as candidates for the 
laurel on the death of Whitehead was Sir 
Cecil Wray, Fox’s opponent in the great 
Westminster Election of 1784. But though 
the words of the ode were stated to be by 
Sir Cecil, it was announced that “the spell- 
ing” was by Mr. Grojan, Attorney-at-law, 
Mr. Grojan, a practitioner in Chancery Lane, 
was Deputy High Bailiff for Westminster ; 
hence, doubtless, his association with the can- 
didate, and his presence in the queer company 
which ranged from the Chancellor and the 
Archbishop of York to Michael Angelo Tay- 
lor and Dr. Pretyman. Mr. Pepper Arden, 
Attorney-General, too, was of the party and 
sang : 

Indite, my Muse, indite / subpoena’d is thy lyre. 
The praises to record, which rules of Court require. 


But in revenge for the distinction allowed 
to Mr. Grojan, his official principal, the High 
Bailiff, from whom Fox recovered swingeing 
damages for his conduct in the scrutiny, is 
represented as unable to frame a sentence 
correctly. 





With the beginning of the nineteenth cen- 
tury a more charitable view dawned upon 
mankind. Even in its worse days the pro- 
fession must, somehow, have retained some 
respect, and now, bad as was its general 
character, there were exceptions admitted. 
To say that a man was an attorney was now 
only primd facie evidence that he was a vil- 
lain ; in the time of Dr. Johnson, as declared 
by the witticism of which he was pleased to 
be reminded, it had been conclusive proof. 

When Crabbe with fear and trembling de- 
scribed the profession in Zhe Borough, his 
principal example was, indeed, an unfavor- 
able specimen; but there was a contrast 
afforded in honest Archer. Swallow was 
bad— “a hard bad man who prey’d upon the 
weak.” 


Lo! that small office! there th’ incautious guest 
Goes blindfold in, and that maintains the rest: 
There in his net th’ observant spider lies, 

And peers about for fat intruding spies. 


Swallow’s villainies consisted in recover- 
ing a house from his father on behalf of a 
client, inciting clients to litigation, after giv- 
ing them a generous dinner (“his way to 
starve them was to make them eat”) and 
lending money on expectant interests. This 
last practice, not criminal in itself, led on to 
worse courses. With an hypocrisy doubtless 
natural in his profession, Swallow joined a 
Chapel, became treasurer, and declined to 
part with the funds he received on the ground 
that as some subscribers were dead, there 
was no one who could give him a valid dis- 
charge. And this sad course of conduct, the 
poet appeared to think, was the necessary 
consequence of legal training. The young 
attorney loses heart. 


Law, law, alone forever kept in view, 
His measure guides and rules his conscience too. 
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Since they live by law, they incite to liti- 
gation. When the client’s fierceness abates 
“these artists blow the dying fire, and make 
the embers glow.” The process stops only 
when the client is exhausted. 

But Crabbe admits exceptions. There 
were honorable men in the profession. These 
were the well-to-do, 


‘* Who hold manorial courts, 
Or whom the trust of powerful friends supports.” 


An eighteenth century poet could not have 
made such an admission as this; and the 
“ Pope in worsted”’ went further still : 


Yet I repeat there are who nobly strive, 
To keep the sense of moral worth alive. 
Men who would starve, ere meanly deign to live 
On what deception and chican’ry give ; 
And these at length succeed, they have their strife, 
Their apprehensions, stops, and rubs in life ; 
But honor, application, care and skill 
Shall bend opposing fortune to their will. 

Of such is Archer, he who keeps in awe, 
Contending parties by his threats of law ; 
He, roughly honest, has been long a guide 
In Borough-business, on the conquering side ; 
And seen so much of both sides, and so long 
He thinks the bias of men’s mind goes wrong: 
Thus, though he’s friendly, he is still severe, 
Surely though kind, suspiciously sincere ; 
So much he’s seen of baseness in the mind 
That while a friend to man, he scorns mankind. 


Sixteen years later, when the second year 
of the century was beginning, this more fav- 
orable view of the attorney received confirma- 
tion from within the legal profession. Crabbe 
was a clergyman, and had been an apothe- 
cary ; an anonymous member of the Bar came 
now to corroborate the other professions. He 
pictures the opening of Term: 


From Court to Court, perplexed, attornies fly, 

A Dowling each! quick scouring to and fro, 

And wishing he could cut himself in two, 

That he two places at a time might reach, 

So he could charge his “ Six and eight pence each.” 


This is but natural -weakness, and the author 
alludes to it, not in reprehension, but with 
the pride of superiority. As six-and-eight is 








to one, three, six, so is an attorney to a 
member of the Bar. The author beholds the 
attorney again at the assizes, “ bustling, 
hawk-eyed.” There the attorney may have 
the ill-luck to find Scarlett against him and 
receive “a roasting.” 


“What!” some old practised /d is apt to cry, 
When such a “ roasting ” meets his curious eye, 
Can all this difference be betwixt a leader 

And an obliging smiling special pleader ? 

I well remember at no distant time, 

When Varro thought it neither sin nor crime, 
To greet a friend with language soft and kind, 
That won his patient client’s heart and mind. 
But now, behold! when by their friendly aid, 
His end is answered, and his fortune made, 
Up to the top of fame’s proud height he goes 
Then kicks the ladder down by which he rose! 


Not content with this exposition of his 
views in verse, the author added a note in 
prose. “There is an immeasurable distance 
between a Barrister and an Attorney; and 
many of the former have, or effect to have, 
an absolute antipathy to the latter.” He 
refers to Scarlett’s habit of vituperating them 
in Court, which on one occasion led to the 
leading case of Hodgson v. Scarlett, in which 
it was decided that no action will lie against 
Counsel for slander uttered in Court. “One 
may collect at least three good reasons,” 
continues the poet, “ why Counsel should be 
more abstemious in their vituperation of 
these gentlemen: 1. They (the Barristers) 
are sure of the protection of the Court. 
2. The abused party cannot reply to any 
observations, however strong that may be 
made, on his character or conduct. 3. Nor 
can he have any redress or satisfaction owt 
of Court.” 

The Barrister-poet usually, like Blackstone, 
bids an early farewell to his muse. While 
he is still among the singing birds, his prac- 
tice is small, and he has reason to regard the 
attorney’s as angelic visits. Mr. Justice 
Hayes, in his “ Elegy written in the Temple 
Gardens,” lamented the condition of the 
briefless in the upper stories. 
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The grave Attorney, knocking frequently 
The bustling Clerk, who hastens to the door, 
The bulky brief, and corresponding fee, 
Are things unknown to all that lofty floor. 


The same theme has inspired the pen of 
Mr. Horace Smith. He speaks the very 
language of the “obliging, smiling, special 
pleader.” 


Ah! sweet Attorney! I behold 
Thy brief so fat and fair ; 

And on the back is marked the gold 
I long so much to share. 

Alas! why all thy favor pour 
On Robinson, Q. C.? 

Ah! deign to bless the second floor 
And bring thy briefs to me. 


I hear thy step upon the stair! 
My heart beats as ’ twould burst 

Ah me! how vain this foolish fear, 
Thou knockest at the first. 

Raise, raise thy lovely eyes once more, 
Then may’st thou haply see 

The name of Figgins on the door, 
And bring thy briefs to me. 


It is, indeed, one of the common complaints 
against attorneys that they are unduly con- 
servative and timorous in dispensing such 
patronage as they possess. They are blind 
to unpractised merit, slow to recognize worth 
in the new man. That theme must often 
have been sung. Mr. Smith, himself (doubt- 
less before he mounted the bench), gave us 
another variant of this opinion to the air of 
“Three Fishers went sailing.” 


Three attorneys came sailing down Chancery Lane, 
Down Chancery Lane, e’er the Courts had sat, 
They thought of the leaders they ought to retain, 
But the Junior Bar, Oh! they tho’t not of that; 
For Sergeants get work and Q. C.’s too, 
And Solicitors’ sons-in-law frequently do, 
While Junior Bar is moaning. 


Three juniors sat up in Crown Office Row, 

In Crown Office Row, e’er the Courts had sat, 
They saw the Solicitors passing below, 

And the briefs that were rolled up so tidy and fat. 





For Sergeants get work, etc. 


Three briefs were delivered to Jones, Q. C., 
To Jones, Q. C., e’er the Courts had sat, 
And the juniors weeping and wringing their paws, 
Remarked that their business seemed uncommon 
flat 
For Sergeants get work and Q. C.’s too, 
But as for the rest it’s a regular “ do.” 
And the Junior Bar is moaning. 


But here the attorney is not criticized, but 
wooed. While hope still lingers the junior 
barrister is not in a position to judge the 
attorney impartially, at least, aloud. Mr. 
Haynes Bayly, the drawing room darling, 
the popular singer of sixty years ago, suffered 
no such disadvantage. He had renounced 
attorneyship. He seems to have disliked in- 
tensely the study necessary for the profes- 
sion of the law, and, indeed, he denounced 
the profession (though it was his father’s, and 
doubtless supported Az) very freely, in the 
person of John Quill. Why was Mr. Bayly 
so angry? Apparently because he himself 
had but narrowly escaped being one of us. 
Even then from the son of a solicitor one 
might have anticipated a more sympathetic 
criticism. 

But the animus and flippancy of Butterfly 
Bayly were but survivals from the past. A 
more humane criticism was proper to the 
nineteenth century, and the attorney was no 
longer to be considered as a venomous insect, 
but to be admitted to belong to the verte- 
brates; and, finally, in 1865, the attorney 
was definitely admitted within the human 
family. The honor of making this admission 
belongs to Mr. Cosmo Monkhouse, in his 
poem, “ John Starkie, Solicitor.”* In some 
two dozen verses John Starkie revealed his 
character, and the tragedy of his life— one 
leaf from the great human tragedy — just as 
a doctor, or estate agent, or poet, might have 
done. The poem isa picture of the solicitor, 
not as law agent, but as man of sentiment. 
John Starkie had loved, and loved in vain; 
she had wedded another, just as she often 
did in the fluent verse of Mr. Haynes Bayly, 


* A Dream of Idleness. Moxon, 1865. 
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and, deeply disappointed, Mr. Starkie plunged 
into practice, and sought to bury his woe 
amid his papers. How little, he reflected, 
the world knows of a man’s real character! 


If this of most be true, ’tis true, 
And doubly true of me, 

Whose roots are plunged down deep from view, 
Whose blossoms none may see. 


A gnarl’d trunk, all seam’d and crost 
Of hard and knitted grain ; ; 

Whose hopes were bitten by one frost, 
And never grew again. 


Nor grew, nor died — the sap return’d 
And gathered in the roots ; 

And though in Spring no more it burn’d 
Ambitious of green shoots 


Yet, east and west, and north and south, 
Refresh’d with rain and dew, 

The roots'sent slender saplings forth, 
And none knew whence they grew. 


How could they know? I blame not them; 
They judge by what they see ; 

They only see the rough old stem, 
And this they take for me. 


How can they tell how I have striv’d 
To keep my real life 

Pure as the life I would have lived 
If she had been my wife. 


They think a lawyer thus must act, 
And thus he scarcely can, 

But they, methinks, forget the fact 
That he, like them, is Man. 


The path the toiling foot may tread 
Shows not the spirit’s goal, 

And work which earns the body’s bread 
Need never stain the soul. 


This (though not the end of Mr. Starkie’s 
reflections) is the conclusion of the whole 
matter. Here is the final crown of the work, 
the last stage of the long evolution of opin- 
ion concerning the attorney. Not always is 
his nature subdued to what it works in, like 
the dyer’s hand. The work which earns his 
body’s bread need never stain the soul. The 
attorney, also, even he, like the critics, “is 
Man.” 





Here, then, the tale should have its ending. 
But the poets are like honest Verges— “a 
good old man, sir, he will be talking.” And 
the true word having been spoken, Mr. Rob- 
ert Buchanan found himself compelled to fall 
back upon the legend. Mr. Buchanan was 
“evera fighter.” Hewould have made pretty 
play with his cudgel in the old swashbuckling 
days; Grub Street would have resounded 
with his shouts of triumph and the howls of 
his victims. He costumes his solicitor in 
the style of the Adelphi, a “villain of half- 
penny sheets.” 


Sharp like a tyrant, timid like a slave, 
A little man with yellow, bloodless cheek ; 
A snappish mingling of the fool and knave, 
Resulting in the hybrid compound—Sneak. 


It is not for the reader to contest Mr. 
Buchanan’s criticism on his .own creation; 
Mr. Thomas Sneak, the respectable solicitor, 
a man of principle, of means, of regular 
church-going habits, is not the most probable 
result of the union of a tramp, with a “half 
tramp, half pedlar, and whole scamp.” Yet 
such Mr. Buchanan declared his parentage. 
Mr. Sneak himself explained the position : 


Put execution in on Mrs. Hart— 

If people will be careless, let them smart. 

Oh, hang her children! just the common cry! 

Am I to feed her family? Not I. 

I’m tender-hearted but I dare be just, 

I never go beyond the law, I trust; 

I’ve work’d my way, plotted and starved and plann’d, 
Commenced without a penny in my hand, 

And never howl’d for help, or dealt in sham— 
No! I’ma man of principle, I am. 

What’s that you say? Oh! father has been here? 
Of course you sent him packing? Dear, oh dear! 
When one has work’d his weary way like me, 

To comfort and respectability, 

Can pay his bills and save a pound or two, 

And say his prayers on Sunday in a pew, 

Can look the laws of England in the face. 

’Tis hard, ’tis hard, ’tis shame and ’tis disgrace, 
That one’s own father—old and worn and gray— 
Should be the only hinderance in the way. 

Swore, did he? very pretty! Threatened? Oh! 
Demanded money? You, of course, said “ No?” 
’Tis hard—my life will never be secure— 

He'll be my ruin some day, I am sure. 
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Mr. Sneak’s pride in his profession is very 
pleasing. Not every one can feel his exulta- 
tion in being on the roll — “the height on 
which I stand.” But Mr. Sneak had, as he 
said, more than his fair share of trouble. A 
prodigal father is a severe trial. Mr. Sneak’s 
mistake, in dealing with the problem, was his 
attempt to make his father a clerk. An old 
gentleman of wandering habits, given to pota- 
tions, and in his cups excessively sentimental, 
if not maudlin, would upset the discipline of 
any office. The picture of the old man, fed 
and clothed by his son, and reproaching him 
for his baseness in prospering in the world, 
and especially for ingratitude, possesses a 
humor which Mr. Buchanan, perhaps, did 
not realize. Mr. Sneak, senior, was of the 
race which derided attorneys. Set down to 
copy documents, he preferred to use his son’s 
foolscap to draw (¢nter alia, as his son would 
have said) : 

A shape in black, that kick’d and agonized, 


Strung by a pauper to a gallows great 
And underneath it written, “ Zommie'’s Fate ; 


aa 


So do the wits repeat their fancies, and Mr. 
Woty’s crowning jest recurs unchanged after 
the lapse of a hundred years. 

More in accord with modern feeling than 
this outmoded satire is the presentation of a 
professional man given by Mr. W. S. Gilbert. 
Mr. Monkhouse first among poets admitted 
that the solicitor is a man; Mr. Gilbert with 
penetrating insight goes deeper to the heart 
of things, and reveals him as a man of feel- 
ing and delicacy almost excessive in its re- 
finement. Mr. Gilbert, indeed, refers many 
times to the profession. He first made known 
the Solicitor of Ealing, who wedded a fairy ; 
he refers in fitting terms to the fame of Ely 
Place; but nowhere has he drawn a more 
careful portrait than that of “ Baines Carew, 
Gentleman ;” 


BAINES CAREW, GENTLEMAN. 


Of all the good attorneys who 

Have placed their names upon the roll, 
But few could equal Baines Carew 

For tenderheartedness and soul. 





Whene’er he heard a tale of woe 
From Client A or Client B, 
His grief would overcome him so, 
He’d scarce have strength to take his fee. 


It laid him up for many days, 
When duty led him to distrain ; 
And serving writs, although it pays, 
Gave him excruciating pain. 


He made out costs, distrained for rent, 
Foreclosed and sued, with moistened eye — 
No Bill of costs could represent 
The value of such sympathy. 


No charges can approximate 

The worth of sympathy with woe ; — 
Although I think I ought to state 

He did his best to make them so. 


Of all the many clients, who 

Had mustered round his legal flag, 
No single client of the crew 

Was half so dear as Captain Bagg. 


Now CaptTAIn BaGG had bowed him to 
A heavy matrimonial yoke ; 

His wifey had of faults a few — 
She never could resist a joke. 


Her chaff at first he meekly bore, 
Till unendurable it grew. 

“ Tq stop this persecution sore 
I will consult my friend CAREW. 


«“ And when Carew’s advice I’ve got, 
Divorce a mensé | shall try.” 

(A legal separation — not 
A vinculo conjugit. ) 


“ O BAINES CAREW, my woe I’ve kept 


A secret hitherto, you know ; ” — 
(And Baines Carew, Esquire, he wept 
To hear that BAGG had any woe.) 


“ My case, indeed, is passing sad, 


My wife—whom I considered true— 
With brutal conduct drives me mad.” 
“| am appalled,” said BAINES CAREW. 


«“ What! sound the matrimonial knell 


Of worthy people such as these! 
Why was I an Attorney? Well — 
Go on to the Saevitia, please.” 


** Domestic bliss has proved my bane, 


A harder case you never heard, 
My wife (in other matters sane) 
Pretends that I’m a Dicky Bird! 
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** She makes me sing, ‘ Too-whit, too-wee !’ 

And stand upon a rounded stick, 
And always introduces me 

To every one as ‘ Pretty Dick!’ ” 

“ Oh, dear,” said weeping BAINES CAREW, 
“ This is the direst case I know ” — 

“I’m grieved,” said BAGG, “ at paining you— 
To Coss and Polterthwaite I’ll go. 


‘To Cosp’s cold calculating ear 
My gruesome sorrows I’ll impart.” 
‘No; stop,” said BAINEs, “ I’ll dry my tear, 
And steel my sympathetic heart!” 


«She makes me perch upon a tree, 
Rewarding me with ‘ Sweety-nice !’ 
And threatens to exhibit me 
With four or five performing mice.” 


‘ Restrain my tears I wish I could” 
(Said BaAINEs) “I don’t know what to do.’ 
Said CAPTAIN BAGG, “ You’re very good.” 
“ Oh, not at all,” said BAINES CAREW. 


‘She makes me fire a gun,” said BAGG; 
“ And at a preconcerted word, 
Climb up a ladder with a flag, 
Like any street-performing bird. 


“ She places sugar in my way,— 
In public places calls me ‘ Sweet!’ 
She gives me groundsel every day, 
And hard canary seed to eat.” 


“ Oh, woe! oh, sad! oh, dire to tell!” 


(Said BaAINEs), “ Be good enough to stop.” 


And senseless on the floor he fell 
With unpremeditated flop. 


’ 





Said CAPTAIN BaGG, “ Well, really I 
Am grieved to think it pains you so, 
I thank you for your sympathy ; 
But hang it—come—I say, you know!” 


But BAINEs lay flat upon the floor, 
Convulsed with sympathetic sob — 

The Captain toddled off next door, 
And gave the case to MR. Coss. 


Here, then “the wheel has come full 
circle.” Where the poets of a century ago 
saw more greed and villainy the modern seer 
descries a perfect exemplification of the gen- 
erous qualities, carefully graduated from the 
delicate sensibility of Mr. Carew, to the robust 
helpfulness of Mr. Cobb, and the unassuming 
but serviceable virtues of Mr. Polterthwaite. 
An anomymous singer has gone even farther 
and pictured the solicitor (as in fact he is) 
not the oppressor, but the victim of his 
clients. 

There was a young lady of Ci‘cester, 
Who went to consult her solicitor, 
When he asked for his fee, 
She said * Fiddle-de-dee, 
I only looked in as a visitor.” 

So the truth prevails, and at last the attor- 
ney’s virtues are recognized. True this has 
happened only when Parliament is busy de- 
priving him of his livelihood; but at least 
truth has prevailed, and doubtless soon from 
the Bodley Head will proceed a six-and-eight 
penny Garland for its fuller utterance. 





An Argument for Hamlet. 





AN ARGUMENT FOR HAMLET. 


By Mary E. CarpDwILt. 


HAKESPEARE has offered us in Ham- 

let a profound psychological study. To 

do this he has used the instruments so com- 

monly found in his hands, which from his 

pre-eminently skilful, almost perfect handling 

should be regarded as peculiarly his own,— 
soliloquy and supernaturalism ? 

With the scalpel of soliloquy he here lays 
bare the anguish of a distracted soul, the 
workings of a grand intellect in distress, and 
the writhings of a noble, sensitive spirit on 
the rack of the cruellest circumstances and 
most hopelessly untoward events. 

With the magic wand of the supernatural 
he, for our better understanding, embodies 
in the ghost the more spiritual elements of 
the prince’s character—imagination and in- 
tuitive reasoning. 

If we were left to the revelations of these 
two instruments alone, we would perhaps 
more easily come to a positive, indisputable 
decision in regard to Hamlet’s condition. 
But his actions and his words to others must 
also be taken into account. Some of these 
acts and words are so inexplicable we are 
forced either to permit them to go largely 
unexplained or to accept the theory of in- 
sanity, real or feigned. 

Yet if we admit that there are some things 


in this complex creation for which no wholly | 
adequate reason can be offered, other than | 


the ever mysterious complexity of human 
character, we can still discover many strong 
proofs of Hamlet’s soundness of mind; nor 
neéd we take even temporary refuge in the 
theory of feigned insanity. 

First in order is the universal sympathy 
which readers, students and theatre-goers 
have for Hamlet. This may be thought a 
sentimental and extrinsic reason, but a slight 
investigation will show it to be sound and 
logical. In some measure we judge all men 





most satisfactorily by the impression they 
leave upon our minds. The character of 
Hamlet has always proved a most fascinating 
study to lovers of the plays of Shakespeare. 
What is more important to our argument, 
every student feels himself able to enter into 
the peculiar emotions of the Dane, to feel 
the reality of his sufferings, the righteousness 
of his anger and the pardonableness of his 
faults: though each has a somewhat differ- 
ent solution of the perplexities arising from 
the character. 

In the make-up of most men there is a 
superstitious element, and not a few have 
permitted themselves to speculate upon the 
mystery of their connection with the here 
and the hereafter. Strength of intellect and 
sensibility lead almost inevitably to periods 
of doubt, despondency and despair, periods 
when it seems a serious question whether it 
is better to 

“ Bear those ills we have 

Than fly to others that we know not of.” 

Again most men of a high moral sense, 
and capable of a deep affection have felt the 
cruel sting of disappointment from the injus- 
tice, unkindness, or, worse than all, the sins 
of those united to them by the closest ties of 
blood or friendship. Indignation is one of 
the surest signs of true feeling, but under 
some circumstances it becomes that fierce 
anger which Coleridge refers to in his fine, 
much quoted lines ' 

“ For to be wroth with those we love 
Doth work like madness in the brain.” 

Moreover, from this sympathy 
founded on personal experience, many stu- 
dents of Hamlet have a peculiar appreciation 
of the Prince’s intellectual philosophy, and sar- 
castic wit: others have a heart understand- 
ing of his weakness of will, or, it may be, 
they have, by reason of their greater sensi- 


aside 
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tiveness, a more perfect perception of what 
was perhaps a shrinking from the brutality 
of murder. Are Taine and other critics 
justified in their opinion that the Prince, be- 
cause of the time in which he lived, did not 
hesitate, or rather was not influenced by any 
objection to staining his own hands with an- 
other’s blood? The priests and scholars, in 
the darkest ages, were usually men of peace : 
and the one thing which gives peculiar dis- 
tinction to Hamlet is his superior refinement 
in morals, and manners as well, to those 
about him ; he despises the coarse revelry of 
the King; his own assumed coarseness of 
speech seems forced and unnatural, while to 
him we may well believe all murder appeared 
foul until his moral sense was corrupted by 
his becoming himself a murderer. One thing 
is certain, whatever may be the reason, all 
Shakespeare students in their unconsciously 
sympathetic attitude towards Hamlet, are 
actuated not simply by pity or admiration but 
rather by a fellow-feeling which of itself goes 
far to prove his sanity or their insanity. 

Again, Hamlet’s sanity finds strong proof 
in his failure to take his own life when so 
strongly tempted to do so. The world had 
become to him a stifling prison cell, or worse. 
No ray of light glimmered through the dark- 
ness of his distraction and uncertainty ; the 
storm of passion raged fiercely in his soul ; 
a way of escape from these present evils oc- 
curred to him, yet he stayed his hand, he 
took time to think of the hereafter; he re- 
membered that the tenets of his religion in- 
cluded a belief in the sin and eternal danger 
of self-destruction. More than that, at this 
especial time, when all seemed to agree that 
he was presently to show in his interview 
with Ophelia a peculiarly “antic disposition,” 
he was indulging his supreme love of con- 
templation ; he was able to give his agony 
some vent in philosophic reasoning ; 


* Whether ’tis nobler in the mind to suffer 
The slings and arrows of outrageous fortune ; 
Or to take arms against a sea of troubles 
And by opposing end them.” 





Would a maniac have acted thus? Would 
he not rather, having once thought of suicide 
as a relief from his troubles, become pos- 
sessed of that idea to the exclusion of all 
others, and have put it into execution at the 
first favorable opportunity ? To pass through 
this trying ordeal safely required a clear, 
strong intellect which would keep uppermost 
the influence of reason, conscience and duty. 
It was not insanity in Hamlet to think of 
suicide, it was nature. It was not insanity 
that forced upon his mind, so opportunely, 
the deterring influence of his religious 
scruples, but a clear, ever-present idea of his 
personal responsibility. It was not insanity 
that restrained his suicidal impulse by the 
thought of his father’s unrevenged murder, 
but a firm, strong sense of what he believed 
to be his duty. The word duty is used here 
because it was probably in that sense the idea 
of revenge made its strongest appeal to Ham- 
let. His code of honor, whose unwritten 
law was an eye for an eye and a tooth for a 
tooth, doubtless held as sacred as the religion 
which was so little understood at that time, 
did not make simple revenge seem even ig- 
noble, much less sinful. 

A third proof of the perfectly normal con- 
dition of Hamlet’s intellectual vision lies in 
his discriminating treatment of the people 
with whom he came in contact. His secret 
enmity to Claudius was very near to open 
warfare. Comprehending not only the King’s 
baseness, but the keenness of his intellect as 
well, the prince at all times met Claudius as 
anadversary. He pointed every speech with 
a double meaning and in their various inter- 
views maintained the coolness which a match 
of wits demands. Although he knew the 
King to be a dangerous enemy, he did not 
fear him nor did he exhibit the cunning of a 
maniac who would probably have sought to 
conceal his feelings towards one he hated 
until a fitting opportunity came for him to 
give them a sudden and violent revelation. 
Hamlet rather delighted in showing Claudius 
his hatred; he loved to make the “ galled 
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jade wince,” and while he hesitated to take 
the desired mode of vengeance, he was un- 
sparing in the kind of warfare which came 
natural to him: The King himself speaks of 
Hamlet’s transformation, but he was evi- 
dently chiefly anxious to discover the cause 
of his step-son’s strange behavior ; not. only 
had his conscience made him a coward, but 
he could not close his eyes to his real danger 
from the Prince’s manifestation of hatred and 
enmity ; he did not believe Hamlet insane. 

Before Hamlet saw the ghost he was cold 
and dignified, but respectful towards his 
mother. She had wounded him most deeply ; 
her actions had destroyed his confidence in 
woman ; yet she was his mother to whom he 
had given his heart’s best affection ; his re- 
serve, his formality, his speeches to her when 
they are first brought together in the play, 
have not only an unspeakable pathos, but 
they are honest though refined manifesta- 
tions of his displeasure. Even the shallow 
nature of the Queen comprehended this fact. 

Later Hamlet probably brooded over his 
mother’s possible guilt, or at least guilty 
knowledge in respect to the murder of his 
father ; he sought to satisfy himself through 
the effect of the player-queen upon her ; and, 
after this test, he was without doubt con- 
vinced of her innocence of this crime. In 
his awful interview with her, he seemed to 
wish first of all to arouse her to a sense of 
her degradation and to lead her to a repent- 
ant shame for her second marriage. Whata 
vivid contrast he drew for her between her 
two husbands. He morbidly exaggerated her 
action into a worse sin than that of which 
she can justly be called guilty and exhibits 
therefor a terrible intensity of emotion ; yet 
the intentional sternness, earnestness, and 
depth of feeling in his reproaches preclude 
the thought of either real or feigned insanity. 
In this connection, indeed, it savors of ab- 
surdity if not of irreverence to apply the 
term insane in either sense to him. 

The sudden .second appearance to him of 
the ghost may be looked upon as a delusion 





— but why a delusion of insanity? Does it 
appear altogether improbable that such a 
mental picture should have naturally become 
a living impression upon the mind of a man 
whose imaginative, poetic temperament was 
laboring under the pressure of an excitement 
produced by thoughts of a wronged and 
murdered father? He was in the presence 
of one who had most shamefully insulted that 
father’s memory ; he had just received con- 
firmation of his suspicions, or of the ghost’s 
testimony, if the reader prefers, concerning 
the guilt of Claudius ; he had but a moment 
before slain Polonius in mistake for the king, 
and had been thus foiled by his own hand of 
his revenge; still, his strong, intuitive in- 
stinct warned him that his indignation was 
in danger of expending itself in words only, 
when this “ visitation ”’ came to “ whet ” his 
“almost blunted purpose.” For a moment 
his mother’s surprise and consternation ex- 
cited his pity and forced him to speak kindly 
to her. He tried to make her see the pic- 
ture his mental eye gazed upon, but when 
she simply accused him of frenzy he re- 
strained himself and soberly denied his mad- 
ness, soberly entreated her to repent, and 
woos for leave to do her good. 

The queen from the beginning of his 
trouble thought her son insane : — 


“ Conceit in weakest bodies strongest works.” 


It was natural for her to accept such an easy 
explanation of Hamlet’s change from a gentle, 
loving, submissive youth to a gloomy mis- 
anthrope, whose satirical speeches, occasional 
unwonted excitement, and, finally, fierce re- 
proaches, while they puzzled and alarmed 
her, in themselves had for her no adequate 
cause. It is worthy of emphatic notice that 
it is upon the feeblest characters in the play 
alone that a lasting impression of Hamlet’s 
insanity is made. 

The contempt he manifested for Polonius 
and the other courtiers, who have so easily 
transferred their affection and allegiance from 
the old and good king to the new and bad 
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one, would have been a most natural feeling 
in an honorable man at any period of the 
world’s history, and indicated in him a sound- 
ness of moral as well as of mental insight. 

Polonius rasped the prince’s sensitive 
temperament, and aroused his special dislike 
both by acting as a spy upon him and by in- 
terfering between him and Ophelia. The 
irritating presence of the meddling, foolish 
old man, whose nature was in itself so an- 
tagonistic to his own, made Hamlet feel as 
if he must be on the defensive, and at the 
same time he yielded to the temptation to 
take an unfair advantage. He turned the 
battery of his wit upon the unfortunate, un- 
suspecting courtier who was further misled 
by the puzzling, yet pertinent speeches which 
even his dull wits comprehended were the 
result of madness with a method in it. 

Rosencrantz and Guildenstern furnished 
food for Hamlet’s newly acquired bitterness 
towards men, when he discovered they came 
under the guise of friendship to act as spies 
upon him, and thus serve as tools in the 
hands of Claudius. He protected himself 
with half-truths from them also and confused 
them with equivocal expressions. 

His actions in regard to Ophelia, wherein 
he seems the maddest, are not wholly inex- 
plicable on the ground of sanity. Two pecu- 
liar traits of his disposition, of which he 
elsewhere and everywhere gave proof, are 
brought out here perhaps more strongly than 
at any other time; that is, his generous 
overestimate of those he loved, and what, for 
want of a better name, may be called an 
alertness of the emotions. His love for 
Ophelia had not become a ruling passion, yet 
we may believe it was a sincere admiration 
which included perfect trust. He could not 
expect anything else from her than loving 
sympathy, if not a complete comprehension 
of his terrible trouble. This expectation was 
disappointed ; he met, at first, repulsion of 
his honorable intentions, later, perplexity and 
pity only. Thus was his cup of bitterness 
filled to overflowing. Possibly it was in the 





first shock of his disappointment that he 
rushed impulsively into Ophelia’s presence, 
regardless of disarranged garments, and as 
she expressed it 


“Falls to such perusal of my face 
As he would draw it.” 


He seemed to desire to penetrate her inmost 
thought, to measure her heart and soul.. Her 
frightened but otherwise irresponsive face 
did not arouse his compassion for her; his 
sigh “so piteous and profound ” was for him- 
self. This feeling, that she too had proved 
unworthy and faithless, rushed over him when 
he next encountered her, and he was goaded 
to a certain fierceness of temper and harsh- 
ness of speech not altogether incompatible 
with the depth of his wound. He readily 
saw in her action, or attitude, a confirmation 
of his idea of the fickleness of woman which 
has followed his loss of faith in his mother. 
His strongly expressed contempt for love 
and marriage, as well as his accusations 
against himself, might have arisen partly from 
a sense of unfaithfulness in himself to love 
as an absorbing passion. But his speechés 
in this interview with Ophelia, strange as 
they appear, had too much pertinence, and 
exhibit too plainly their underlying meaning, 
to be called insane. His conduct at her 
grave is less easily accounted for. His al- 
ready shaken nerves are naturally disturbed 
to the point of entire momentary loss of self- 
control by the news of her death brought to 
him so suddenly and under such strange cir- 
cumstances. His imagination quickly pic- 
tured the dead girl in all her living loveliness 
and womanly sweetness, while his memory 
sped back to his harsh dealing with her and 
to the murder of her father, occurrences 
which he might naturally infer had much to 
do with her death. When his emotional 
nature thus instantly gained the ascendancy, 
remorse and despair demanded of him some 
outward expression ; and while Laertes’ pas- 
sionate manifestation of grief irritated him, it 
furnished him an example ; and in his fiercely 
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lisputing with her brother the place of first 
1 greatest mourner, might he not have been 
inconsciously influenced by an idea of atone- 
ment ? 

In Horatio, Hamlet found and immediately 
recognized a true friend; one who satisfied, 
as far as it was in the power of a single per- 
son to do so, his craving for intelligent sym- 
pathy. He acted freely with this friend 
alone, not only because he has with him the 
secret imparted by the ghost, but chiefly 
because he felt that Horatio understood his 
nature and appreciated the motives by which 
he was influenced. Horatio, at first, feared 
that the prince in his excitement at seeing 
the ghost would be led to the brink of mad- 
ness or beyond. Later he exhibited no dis- 
trust of his friend’s sanity, for he knew the 
apparent frenzy under which he labored had 
an adequate, explicable cause. To Horatio, 
Hamlet was sweet and noble, worthy of his 
admiration, love and devotion ; not a lunatic 
who should be either feared and avoided, or 
carefully guarded. 

Again the plans which were fully formed 
and skilfully carried out by Hamlet, were 
the result of intellect and thought, not of in- 
sane cunning ; and the readiness with which 
he made use of circumstances shows a mind 
under complete control. This is specially 
the case in regard to the players, through 
whose presence he quickly found a means to 
prove to his own satisfaction the king’s guilt. 
He embarked for England without protest, 
in charge of Rosencrantz and Guildenstern, 
but presently made good his escape by a pre- 
arranged plan which included the punishment 
of these false friends; he considered them 
despicable and treacherous, and the desire to 
bring retribution upon them and to foil the 
King’s project against himself, explains his 
assumed willingness to take the journey, an 
attitude otherwise lending color to the theory 
of insanity. 

The Prince’s irresolution of itself, or by 
its nature offers a strong evidence of a mind 
capable of reason and intelligent thought. 





The insane are vacillating, capricious and for- 
getful, but never can be strictly called irres- 
olute. That state of mind implies thought 
upon a certain plan of action in connection 
with an ability, as well as a tendency to pre- 
sent deterrent reasons. The insane are never 
prevented from carrying out an idea of which 
they have become possessed, by any reason- 
ing against it deduced entirely from their 
own minds. Fear may teach them caution 
and lead them to exhibit a pertinent cunning 
in what they do or attempt to do: but it is 
the unreasoning fear said to be shown by 
wild animals when first brought into the pre- 
sence of a human being, a fear superinduced 
by a superiority instinctively recognized. 
Hamlet did not fear to act; when he was 
finally convinced that it was his right and 
duty to avenge his father’s death he hesitated 
because he shrank from murder, and also be- 
cause he was doubtful of methods as well as 
of results. Moreover, he did not dwell sim- 
ply upon one phase of his trouble ; he made 
it the subject of serious contemplation and 
was thus constantly tempted to wander from 
the great point at issue; it was, in short, 
reflection that made him a waverer— 


«“ The native hue of resolution 
Was sicklied o’er with the pale cast of thought.” 


Again a certain deliberateness may be dis- 
covered in all the acts of a lunatic, even in 
those resulting from a sudden impulse. That 
is, their action is preceded by positive in- 
tention. Hamlet’s deeds, on the other hand, 
may be called accidental. Through an acci- 
dental impulse he killed Polonius. Through 
accident he caused the death of Rosencrantz 
and Guildenstern. Finally, accident led him 
at last to deal the king a mortal blow. If 
Hamlet, subjected as he was to the influence 
of supernatural powers, ahd goaded to de- 
spair by a sense of his wrongs and sorrows, 
had become really insane no time would have 
been given him for irresolution, as his desire 
to murder the king would have been uncon- 
trollable and the play as written impossible. 
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Perhaps the strongest proof of Hamlet’s 
sanity lies in the fact that he manifested no 
actual impairment of the faculty of attention, 
a symptom which experts declare to be com- 
mon to all forms of insanity. When first 
introduced in the play, the deepest melan- 
choly overshadowed him, yet his pointed re- 
plies show a careful hearing of what had been 
said to him by Claudius and the Queen. He 
greeted Horatio rationally and though for a 
moment he was led to speak somewhat ab- 
sently of his dead father, his attention was 
quickly recalled and he listened intently to 
the story of his father’s ghost, and asked 
most pertinent questions in regard to the 
when, the where and the how; his reason 
then demanded the minutest details for its 
satisfaction. He was naturally much excited 
at the appearance of the ghost ; he called it 
father and followed it as if impelled by an 
irresistible impulse, or power. He regarded 
it, however, not as ifit was really his father 
speaking, but rather as a third person who 
had come to tell him of his father’s fate. 
There is a strange and indescribable indi- 
viduality in this supernatural being, a some- 
thing distinct from, or beyond, its connection 
with the dead King which impresses the stu- 
dent in the way it may be considered to have 
impressed Hamlet. He listened to it at- 
tentively and was visibly affected far more by 
its words than by its presence ; and, because 
he looked upon it chiefly as the bearer of a 
message from his father rather than as the 
spirit of his father, we are able to excuse in 
some degree the irreverent and seemingly 
unnatural ejaculations of the Prince after the 
ghost’s repetition of the word “ swear.” 

As has been said before, Hamlet in his 
conversation with Polonius uttered many 
strange things, yet there was evidently a pur- 
pose in his speeches and a peculiar pertinence 
as well, which the old courtier dimly felt. 
Hamlet greeted Rosencrantz and Guilden- 
stern sensibly and with some degree of cor- 
diality. He exchanged a few sportive words 
with them while he believed them to be true 





friends and at the same time gave some vent 
to the melancholy by which he was so deeply 
oppressed. But his suspicions were soon 
aroused and he discovered by searching and 
persistent questioning that their friendship 
was not disinterested. He then sought to 
protect himself and to mislead these spies, 
also, by words, by a seeming frankness and a 
poetical description of his melancholy, and by 
a disquisition on man which, while it puzzled 
them, gave relief to his own heart, wounded 
again, disappointed in its hope for sympathy. 
There was still another and perhaps stronger 
cause for this same digressive speech ; that 
is, Hamlet’s tendency to poetize and philos- 
ophize, as others moralize, upon every possi- 
ble provocation. But he readily recalled his 
thoughts, questioned interestedly, talked 
calmly and intelligently concerning the play- 
ers. He gave the latter, when they pre- 
sently arrived, a natural and characteristic 
welcome, greeting each with a jocose and 
relevant remark. Later he invited them to 
play, criticized certain faults in actors, and 
instructed them after the manner of a con- 
noisseur in the details of their art; his rea- 
son must then have been as clear as his judg- 
ment was perfect. 

When a little later he bewildered Rosen- 
crantz and Guildenstern with his whimsical 
replies and declared his wits diseased he was, 
as it were, laughing in his sleeve at these 
sycophants whose intent to lead him to self- 
betrayal he so easily circumvented. 


“ Though you fret me you cannot play upon me.” 


This constant necessity under which Ham- 
let labored to protect himself from spies and 
to conceal his secret had a most irritating 
effect upon his naturally ingenuous disposi- 
tion. Then the contempt which he felt for 
these weak, unprincipled men with whom he 
was surrounded, increased his newly aroused 
bitterness towards men, which, reacting upon 
himself, weakened his character. After the 
murder of Polonius he grew reckless yet his 
intellect kept on the alert ; his former scarcely 
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lisguised irony became contemptuous in- 
solence in his treatment of the King. But 
whatever was the cause of his strange be- 
havior in regard to the body of Polonius 
he evidently desired to yield no satisfaction 
to the King, and he framed his speech so as 
to defy as well as to insult Claudius. He 
knew full well what he was about. 

Again when Hamlet met the forces of the 
Prince of Norway, his country’s enemy, on 
Danish ground, he exhibited a natural curi- 
osity and interest in their movements, and 
his queries were not only intelligent but 
framed specifically to meet important points. 
The spirit shown by Fortinbras, and his pro- 
posed struggle, based on a question of. honor 
simply, touched Hamlet on a very tender 
spot and led him inevitably to self-reproach. 

In the first part of the graveyard scene 
his strange philosophisings were not unnat- 
ural to him, though at that time biased by 
his morbid condition of mind: and even 
then he carried his fantastic speculations to 
some end, thus showing a conscious purpose, 
a reasoning power. In his uncontrollable 
excitement at Ophelia’s grave he seemed to 
talk irrelevantly, yet as it has been suggested 
elsewhere there was no real irrelevance in his 
wild speeches. Soon afterwards he spoke 
calmly and reasonably while he narrated to 
Horatio the story of his adventures. And 
in his replies to Osric he imitated and ex- 





celled the latter in his euphuistic speech. 
His apology to Laertes was a little strange, 
yet in his cooler moments he might easily 
have recognized the apparent madness of 
the passion which possessed him at Ophelia’s 
grave. Finally, when a word or two spoken 
by the dying Laertes revealed the King’s 
treachery, he realized in a moment that the 
time for reflection and hesitation had passed, 
and that he must do his appointed work and 
satisfy the claims of vengeance quickly, or 
not at all. The hour had come and he was 
ready for it. With a stern solemnity he 
compassed the death of Claudius, then turned 
to Horatio, and, with his fast ebbing breath, 
bade his friend live to clear his name from 
infamy. 

Thus throughout all of these scenes where 
his nerves were strained to their utmost ten- 
sion, where he was suffering constantly from 
suppressed excitement, he nowhere forgot 
himself entirely, nowhere manifested any real 
impairment of attention, except in the single 
instance of the scene at Ophelia’s grave, when 
for once the flood-gates of passionate emotion 
and excitement were burst through and free 
rein given to his torrent of varied and inex- 
plicable feelings. If he was insane, then (the 
theory of feigned insanity at that time would 
be untenable and revolting) how many times 
must the uncontrolled passions of men whom 
we meet daily, prove them to be insane. 
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THE SUPREME COURT OF WEST VIRGINIA. 


II. 


By J. W. VANDERVORT OF 


ON. James Paull, Associate Judge of 
the Supreme Court of Appeals of 
West Virginia, an eminent member of the 
Ohio County bar, and a highly esteemed citi- 
zen of Wheeling, was born near St. Clairs- 


ville, Belmont County, Ohio, on the 6th day 
of July, 1818, and 
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the higher branches in the Linsley Institute. 
In the years 1855 and 1856 he represented 
Ohio County in the Legislature of Virginia 
at Richmond, as a member of the Whig 
party. In 1872 he was nominated by the 
Democratic party and elected judge of the 

Supreme Court of 





died at his residence 
in Wellsburg, May 
11, 1875, at the age 
of fifty-seven years. 
He was the son of 
George and Eliza- 
beth Paull, whose 
ancestors 
among the early set- 
tlers of Western 
Pennsylvania. James 
Paull was thorough- 
ly educated in boy- 
hood, and after com- 
pleting preparatory 
studies at Cross 
Creek, Pennsylva- 
nia, he entered 
Washington Col- 
lege, and graduated 
from that institution 
in June, 1835. He 
came to Wheeling, 
and choosing the law 
as his profession, he learned the routine of 
practice with Zachariah Jacob, Esq., an able 
lawyer, and finished his studies in the law 
department of the University of Virginia. 
Mr. Paull continued his residence in Wheel- 
ing, where he lived up to within eighteen 
months of his death, during which time he 
resided at Wellsburg. For a short time 
after graduation he was engaged in teaching 
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JAMES PAULL. 


Appeals. He was 
the only resident 
lawyer of Ohio 
County ever elected 
to that position. 
Mr. Paull devoted 
himself wholly to the 
law, in which he be- 
came eminent even 
before he reached 
the zenith of man- 
hood. Never robust, 
but always industri- 
ous, the labors of 
the Supreme Court 
judgeship proved in- 
jurious to his health. 
His associates 
the bench begged 
him not to overtax 
his strength, but he 
could not obtain his 
own consent to fall 
short of his full share 
of duty, and therefore kept on at hard work 
until his health gave way, and he fell just 
after his sun had reached its noon. His de- 
cisions were clear, able, exhaustive, honest. 
He left a high record as a judge, and as a 
citizen all who knew him esteemed him as an 
honest man. His decisions in the West Vir- 
ginia reports are among the most valuable 
contributions to the law of the State. The 


on 











The Supreme Court of West Virginia. 


235 





following admirable tribute to Judge Paull is 
from a biographical sketch of him by Honor- 
able George W. Atkinson in “ Prominent 
Men of West Virginia.” The stamp of sin- 
cerity and eloquence is in every line: 

«“ A truly good man’s character rests on a 
granite basis, which sustains the structure of 
public virtue and private integrity, while an 
inflexible personal independence keeps guard 
over the intellect and conscience, and chal- 
lenges the advance alike of friend and foe to 
this seat of power and secret of success. 
The subject of this sketch had no other aim 
in life than to be right and do right. He 
did not defer to the decision of the popular 
judgment as the sum of political wisdom and 
the inevitable law of duty. His own and not 
the public sense was his rule of action as 
citizen, attorney and judge. He paid little 
court to the people, and practised no artifices 
and employed no gratitudes to enlist them 
in his interests or purposes. He influenced 
men not so much by the sublimity of his 
sentiments as he inspired confidence and ad- 
miration by the dignity of his manners, the 
clearness of his understanding, and the purity 
of his life. Skepticism of all kinds was for- 
eign to his mental constitution. Thoughtful 
and sincere, with characteristic independence 
of creeds and traditions, his was a nature to 
feel the religious sentiment strongest as it 
dwells apart in the silence of the soul. Pro- 
foundly spiritual both by nature and educa- 
tion, his life was an exemplification of faith 
in God and a Christian’s hope of endless and 
more exalted life. Judge Paull was a man 
of fine natural powers of mind. These had 
been developed by the advantages of a liberal 
education in early years and by much culti- 
vation in later life. In point of taste, culture, 
information, sound judgment, and the like, he 
occupied a very high place among men. In 
his tastes he was simple, but highly refined. 
Anything that savored of ostentation was 
extremely offensive to him. Equally repul- 
sive was anything that was in the slightest 
degree akin to vulgarity. He was a man of 





remarkable purity of character. He was 
always distinguished by the most unswerving 
integrity. Those who knew him best say 
that his life was as nearly blameless as it is 
possible for humanity to be. He was just, 
upright, Godfearing, and he loved his fellow- 
men. He was possessed of all the attributes 
that go to make up the full, noble character 
of the Christian gentleman, the highest type 
of manhood on earth. There are two rela- 
tions in the life of this distinguished lawyer 
and jurist in which his character shone out 
with the greatest beauty. One of these is 
that of the family —homelife. His home 
was the abode of the most delightful peace 
and love. Asa husband aud father, it is but 
truth to say, he was a model. His memory 
therefore in that circle must ever be cherished 
with a fondness that is not often equaled. 
The other of these relations was that of the 
church. While yet a young man he united 
with the First Presbyterian Church, Wheel- 
ing, and at the end of more than a quarter of 
a century of religious living, no man could 
truthfully say that he ever brought reproach 
upon the cause he sought to uphold and de- 
fend. Hewas not anegative Christian. On 
the contrary, he was an earnest worker. For 
eighteen years he was a ruling elder; he 
was at the same time a constant attendant 
upon the sessions of the Sabbath School and 
week-night prayer services, always taking an 
active part. It can be said of him, as of but 
few public men, he was constantly foremost 
in every proper place in laboring for the good 
of his fellow-men.” 

Judge Paull was twice married. His first 
wife was Miss Jane A., daughter of the late 
Judge Joseph L. Fry, a lawyer of profound 
attainments, who for many years resided at 
Wheeling. They had issue three sons, 
Archibald W., Joseph F., and Alfred, all 
prominent and enterprising citizens of Wheel- 
ing. Judge Paull’s first wife died March 9, 
1860. He married Miss Eliza J., daughter 
of Samuel and Sydney (Heiskell) Ott, on 
March 19, 1861, who became his second 





236 


The Green Bag. 





wife and the mother of five children, all living 
at the’ time of his death and now surviving. 
They are, first, James, who married Marianna, 
daughter of J. G. Jacob, of Wellsburg, West 
Virginia; Harry W., manager of the Eagle 
Glass Works of Lazearville, a branch of the 
Nail City Stamping Company of Wheeling, 
and a bright and promising business man ; 
Samuel O., connected with the Nail City 
Stamping Company ; and two daughters, Eliz- 
B., wife of 
Jacob, and 
Margaret S., who 
with their mother 
reside at Wellsburg. 
Mrs. Paull and her 
family are active 
members of the First 
Presbyterian Church 
of Wellsburg, of 
which her eldest son, 
James, has been elder 
for several years. 
Mrs. Paull’s parents 
were native Virgin- 
ians, the father of 
Winchester, and the 
mother of Wood- 
stock. Her father 
died in August, 1868, 
aged sixty-nine, her 
mother on August 5, 
1882, aged seventy- 
seven. Both were 
devout Christians 
and earnest workers in the cause of religion, 
and their memory is an inspiration to good 
and useful living. Mrs. Paull resides in the 
commodious brick mansion which Judge 
Paull made his home, on a beautiful elevation 
in Wellsburg. In the “ History of the Pres- 
bytery of Washington,” p: 237, this refer- 
ence is made to the deceased jurist. 

“In a sermon preached by Dr. Fisher in 
memory of Judge Paull, he thus speaks of 
several of these brethern : ‘I remember him 
(Judge Paull) as the sixth of the ruling elders 
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who have actively served this church during 
my pastorate and who have now gone to join 
the General Assembly and Church of the 
first-born. The first was John Robertson, 
who went to heaven soon after I came to this 
city. Hewas a good man. The next was 
that sweet-spirited, upright man, Jacob Sen- 
seney. The next was Zachariah Jacob, a 
man of sterner mould, but one who lived and 
labored for Christ and who died in the faith. 
The fourth was J. 
Gamble Baker; he 
too was a man of 
God. In the other 
world he hasa higher 
place. This world 
was not worthy of 
him. The fifth was 
Joseph A. Medcalf. 
The term of his of- 
ficial service was not 
long, but it was suf- 
ficient greatly to en- 
dear him to many for 
his kindness and 
‘peaceable disposi- 
tion. And now 
James Paull is with 
these brethern, and 
Dr. Weed, and Mr. 
Wylie, and that 
godly company who 
from this church 
have ascended to 
glory. All who read 
of the noble career and untimely death of 
Judge Paull cannot fail to be impressed with 
the sense of loss and sorrow borne by his wife 
and children and shared by the community 
in which he lived. It is inexplicable to hu- 
man understanding why men so gifted, so 
wise, and so good as he was are not always 
endowed with physical powers equal to their 
labors and responsibilities, and sustained to 
old age in the fullness of a glorious life. 
Their example, however, is imperishable, and 
Judge James Paull is a name that shall adorn 
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the historic page of both State and Church 
among those “good and faithful servants” 
whose talents were used for their fellow-men 
and for the Lord to the gain of an hundred- 
fold.’ ” 

Judge Johnson was born in Tyler County, 
Virginia, March 24, 1834, one of a family 
of fifteen children who grew to manhood and 
womanhood. He worked on a farm in sum- 
mer and attended school in winter. In 1856 
he graduated at Marietta High School. He 
studied law at Harvard University where he 
received the degree of LL. B., in 1858. 
In July of that year he was after a rigid ex- 
amination by Judges G. D. Camden, David 
McComas and Geo. W. Thompson, eminent 
judges of that day, admitted to the Virginia 
bar. Shortly after his admission he removed 
to Parkersburg where he actively practised 


until 1877; as was the custom he attended . 


the courts in adjoining counties. 

He received in 1874 the degree of A. M. 
from Marietta College, Ohio. 
dential elector in 1864 on the. McClellan 
ticket, and on the Greely ticket in 1872. In 
1870 he was elected a member of the State 
Senate over a majority of 650 at the previous 
election and was elected by a majority of 700, 
and carried every county in the district. 

He was elected to the Constitutional Con- 
vention, by 2,000 majority, of 1872 in which 
he took a very prominent part, and was chair- 
man of the committee on the executive de- 
partment. 

In 1876 he was elected on the Democratic 
ticket a member of the Supreme Court of 
Appeals of West Virginia by over 17,000 
majority and served in this position for twelve 
years. For seven and one half years of this 
period he was president of the court. He 
wrote over 300 opinions which are found in 
volumes 10 to 31 inclusive. In January, 
1889, he resumed the practice of law in 
Charleston, the State capitol; he has since 
that time had many cases in this court and 
has for the most part been successful. 

In June, 1895, the position of dean of the 


He was presi- | 





law college of the West Virginia University 
was created, and he was elected to fillit. He 
is professor of constitutional, international 
and corporation law, and has largely aided 
in bringing this law school to a high standard 
of proficiency. Many of his judicial decisions 
have of necessity been on most important 
questions and involved large amounts, but he 
handled them with the acumen and skill that 
his literary training and long study and prac- 
tice at the bar fully prepared him. 

In the case of the Chesapeake & Ohio 
Railway Company v. The State Auditor, this 
company was obliged to pay to the State taxes 
amounting to a large sum. A State statute 
which exempted this company from the pay- 
ment of State taxes was declared unconstitu- 
tional. This cause is reported in 19 West 
Virginia reports and the principles there de- 
cided are approved by the Supreme Court of 
the United Statesin Freeland v. Williams, 
130 United States reports. 

His opinions took the widest range and 
are marked by profound learning, and it was 
during the period that he was judge that the 
opinions of this court were brought into prom- 
inence in other States and by the law text- 
books of the United States. 

Judge Johnson is a very large man, over 
six feet tall, wears long whiskers, has a swing 
in his walk; when arguing a cause and in 
the excitement of his theme his voice is loud 
and sonorous, and so vehement is he that a 
stranger might assume he was very angry. 
It is said that one summer day at Charles- 
town and while he was in consultation with 
Judge Green in a room at the Carter House, 
the proprietor of the hotel, who was not 
kindly disposed to Judge Green, heard Judge 
Johnson pressing his view of the cause so 
vigorously that he immediately came down 
into the hotel office and told the crowd gath- 
ered there, “ Well, that is the best thing I 
ever heard —I never heard any man give an- 
other such a tongue lashing as Judge Johnson 
gave old Green, and he well deserved it.” 

Another incident in the life of Judge John- 
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son has come to my notice worth relating. 
In the early years of his practice it is said he 
prosecuted in Roane County a slander cause. 
B. was accused by V. with hdving stolen his 
sheep and at all times and places in season 
and out of season V. would dah / like a sheep 
at B. B. finally could stand this treatment 
no longer and naturally consulted Mr. John- 
son by whom it is supposed he was told that 
he had a good cause and so confident was he 
that he would pro- 

secute the cause for 

half the recovery. 

The case was fought 

pro and con with 

great vim and was 

argued at great 
length. 

Finally the ver- 
dict was handed in 
“one cent damages.” 
Thereupon in the 
hush incident to the 
interest of the cause 
among the people in 
the court 
room, V.in his home- 
spun clothes 
and walked over to 
Mr. Johnson and 
handed him one cent, 
remarking in his 
drawling © homespun 
style, “Here Mr. 
Johnson is your 
money — I don’t want an execution —I un- 
derstand you are to get half.” 

Judge Johnson has been for forty years a 
prominent member of the Baptist Church and 
has frequently presided at the associations of 
this church. While now sixty-five years old, 
he is in his prime and bids fair to give to the 
State many years more of usefulness. 

Among those who in their young manhood 
took a distinguished place in the affairs of 
State is the subject of this sketch. 

Judge Patton was the youngest man who 


crowded 


arose 





JAMES F. 





ever sat upon the Supreme Court of our State 
and one of the youngest on the Supreme 
Bench of any State. 

He was of distinguished ancestry and 
showed in his ability and success in life the 
stock from which he came. He was born 
September 19, 1843, in Richmond, Virginia. 
He was the son of the Honorable John M. 
Patton, who was for many years one of the 
acknowledged leaders of the Virginia bar. 
His mother’ was 
Peggy French Wil- 
liams, a woman of 
rare beauty, gentle 
disposition, and of su- 
perior culture and ac- 
complishments. On 
his father’s side he 
was a great grandson 
of General Hugh 
Mercer, the hero of 
Princeton in the 
American  Revolu- 
tion of 1776, and 
on the mother’s side 
of Major John Wil- 
liams and Captain 
Philip Slaughter, of- 
ficers of that war, 
who fought at Bran- 
dywine and German- 
town. He was also 
descended from 
Pierre Williams, ser- 
geant at law of Lon- 


PATTON. 


don, England. 

Judge Patton’s school life was spent in 
and about Richmond. He was a student of 
Hanover Academy, presided over by Col- 
onel Lewis Coleman an accomplished scholar. 
While here, his father’s death in 1858, left 
him with the gravity of life’s problems con- 
fronting him at an early age. He retired 
with his mother and her family to their coun- 
try seat in Culpepper County, Virginia. 
Soon the Civil War came and at its outset, 
although only eighteen years of age, he cast 
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his fortunes with the south and became 
lieutenant and then major in the 22d Vir- 
ginia regiment, commanded by his brother, 
Colonel Geo. S. Patton. 

It is said of him that in battle he was al- 
ways at the front shrinking from no danger 
but braving every peril. 

At the close of the war he began the study 
of law under his brother-in-law John Gilmer, 
Esq., of Pittsylvania, Virginia. On his admis- 
sion to the bar, he began active practice and 
soon took front rank in the profession. 

In April, 1869, he was married to Melinda 
Caperton, a daughter of Senator Allen T. 
Caperton of West Virginia. Shortly after 
commencing his professional career he formed 
a partnership with his father-in-law, Senator 
Caperton, at Union, Monroe County, West 
Virginia. This was his home until his death. 

On the resignation of Judge Moore from 
the Supreme bench, Governor J. B. Jackson 
appointed June 1, 1881, James French Pat- 
ton, Esq., then in his 38th year, to fill the 
place. He occupied this position until his 
death, March 30, 1882. Stricken by death 
in his young manhood ended a career full of 
promise ; he left a widow and two children. 
His son A. G. Patton, Esq., is a promising 
young lawyer, now practising law in Parkers- 
burg, West Virginia. 

Another referring to Judge Patton uses 
this language: “In personal attraction he 
had few superiors. Of commanding pres- 
ence, graceful action, pleasant voice and mag- 
netic smile which revealed the wealth of his 
warm heart, he attracted the ccnfidence and 
esteem of all who made his acquaintance. 
Ail who came within the circle of his per- 
sonal influence, were thenceforth his devoted 
friends. He was admired for his intellectual 
talents and beloved for the excellent qualities 
of his manly heart. 

He possessed in an eminent degree that 
power of analysis, that quickness of percep- 
tion, that equipoise of judgment and that 
knowledge of the law, which most befit the 
character of a judge of a court of last resort.” 





Judge Snyder was born in Highland 
County (then Pendleton), Virginia, March 26, 
1834. After attending the local schools of 
the neighborhood, he attended Mossy Creek 
Academy, Augusta County, Virginia, in 185 2— 
1853; Tuscarora Academy in Mifflin County, 
Pennsylvania, in 1854-1855; Dickinson 
College, Pennsylvania, in 1856; and Wash- 
ington College (now Washington and Lee 
University) Lexington, Virginia, in 1857- 
1858. Here he completed his studies and 
it was here he entered the law school of 
Judge John W. Brockenbrough one of the 
Judges of the United States District Court. 
Judge Brockenbrough was a scholar of pro- 
found attainments and a lawyer and judge 
eminent in the profession. The greatest 
feeling of friendship and even comradeship, 
existed between him and his students. That 
he was a teacher capable of inspiring his 
students with love of learning and high ambi- 
tions is readily seen in the success of many 
lawyers of Virginia and other States even yet 
in active practice. It was the custom of 
Judge Brockenbrough to have many of his 
students appointed on the petit juries of his 
court ;. they attended many sessions of the 
court at different places and had the advan- 
tage of his oversight, instruction and tuition, 
thus obtaining an insight into actual practice 
so difficult for the ordinary student to obtain. 
By this means they lived with their preceptor 
day by day and no one profited more by this 
training than did young Snyder. And the 
kindly relations thus strengthened between 
students and teacher, and in after years it 
was the pride of these students to speak in 
deepest veneration of their preceptor. 

Judge Snyder was an apt student ; he had 
a strong and vigorous mind and possessed a 
good physique. What he learned was not 
by memory or rote ; his ideas became a part 
of his life, like the sap of the tree, enlarging 
and strengthening him year by year by real 
growth and vitalizing force — no thought of 
his was obscure, it was clear cut, exact and 
well understood. His opinions on the bench 
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resemble somewhat the production of an emi- 
nent sculptor — every feature clear and well 
defined. .The lights and shadows of his mind 
so encompassed them that they stand forth 
on the printed page to be seen and under- 
stood of all men. 

He was possessed of so fine a grade of 
what is called “common sense” that it be- 
came uncommon and often was with him in 
the rescue of obscure and yet material facts, 
the turning points 
in a Cause. 

In 1859 he re- 
ceived his license 
and began the prac- 
tice of the law at 
Lewisburg, Virginia, 
now West Virginia. 
Here he lived the 
greater part of his 
life until July 24, 
1896, the date of his 
death. 

In 186: he volun- 
teered in the Con- 
federate army and 
was adjutant of the 
27th West Virginia 
regiment of the fa- 
mous “Stonewall 
Brigade” until 1863, 
when he was Cap- 
tured and held pris- 
oner in the old Athe- 
neum at Wheeling 
until 1864. At the first and second battles 
of Bull Run, Harristown, Winchester, Cross 
Keys, Port Republic, the Seven Days’ Battles 
around Richmond, Fredericksburg, Chancel- 
lorsville and Gettysburg, he was in the thick- 
est of the fight. He was wounded and was 
unable to again join his army. 

In 1869 he married Miss Henrietta H. 
Corey of Lewisburg. Five children resulted 
from this marriage. 

After the war he resumed the practice of 
the law. 











A. C. SNYDER. 





In 1865 he was elected Prosecuting At- 
torney of Highland County, Virginia. He 
continued his practice until 1882 when he 
was appointed by Governor J. B. Jackson to 
fill the unexpired term of Judge James F. 
Patton, deceased, on the bench of the Su- 
preme Court of Appeals of West Virginia. 
To the same position he was elected in 1882 
to fill this unexpired term, and again in 1884 
for a full term of twelve years. Here he 
remained until in 
1890 he resigned. 
He had acquired a 
competence from his 
practice and from 
profitable invest- 
ments, and after his 
retirement from the 
bench he only ac- 
cepted a few cases 
in the highest courts. 
As is said of him by 
Judge Okey John- 
son, “His opinions 
are models. They 
come fully up to the 
proper standard of 
judicial opinions, 
nothing _ repeated, 
nothing omitted, 
long enough to make 
everything clear, not 
too short so there 
might be a feeling 
of disappointment 
that the reasoning was incomplete. They 
generally give but one reason for the point 
decided and that the best one, and each point 
sustained by only the most pertinent author- 
ity. He wrote many opinions which will be 
found in seventeen volumes of our Supreme 
Court Reports, from the twentieth to the 
thirty-sixth inclusive. They are all there, 
clear and convincing. 

«“ He was a most conscientious judge. His 
whole aim was to decide the case according 
to law, without regard to consequences. 
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Nothing but strong reason and authority, 
having the force of stare decisis, could drive 
him from a position taken after due consid- 
eration. 

“Tn the consultation room he was extremely 
tenacious of his opinions, and would only 
yield to reason, or binding authority. I have 
seen him carry his points many times in con- 
sultation, by the force of his reasoning. But 





he would yield quickly and gracefully if con- 
vinced he was wrong. 

“ As long as juris- 
prudence shall com- 
mand the admiration 
of the lawyer, judge 
and statesman, and 
have the respect of 
the people, the value 
of Judge Snyder’s 
strong and convinc- 
ing opinions will in- 
crease, and their lus- 
ter will never fade.” 

No higher enco- 
mium could be tend- 
ered by one man to 
a fellow laborer than 
the above, nor one 
that more fully re- 
ceives the stamp of 
approval that our 
people have awarded . 
to Judge Snyder. 

It is needless to 
say more of the abil- 
ity of this man or to even quote from special 
opinions to prove the estimate which has 
been placed upon him. The careful student 
and lawyer can readily follow the opinions 
themselves with profit. “ By their fruits ye 
shall know them.” 

Judge Snyder was tall, rawboned with 
clear cut features, wore whiskers short and 
well trimmed, was round shouldered, even 
stooped as if the weight of years or wisdom 
might have taxed his frame. He died in the 
prime of life, loved and admired by all. 


SAMUEL 





Men are fashioned in different molds and 
their physical and mental development in 
early years leaves a marked effect on their 
latter life and on the lives of others. 

Judge Woods was a man well developed 
mentally, morally and physically: He was 
large and handsome, over six feet tall, weighed 
over two hundred pounds, had a pleasing and 
gracious manner, and his life has been an 
inspiration to many a young man who had 
the pleasure of his 
acquaintance. The 
writer from early 
manhood knew him 
well until the time 
of his death. 

He was a man of 
strong religious con- 
victions and of pure 
Christian character, 
what he believed and 
professed he lived 
not proudly, but 
meekly, not apologiz- 
ing for his faith, but 
showing his faith by 
his works. He was 
fond of his children 
and affectionate, and 
as tender as a wom- 
an. I was at one 
time in court soon 
after coming to the 
bar, when he was in 
the midst of the trial 
of an important cause. His son, a young 
man who was a classmate of my own, hap- 
pened in the same town just from his own 
and his father’s home. The judge excused 
himself, reached over the railing and greeted 
his son witha kiss — such a man I could not 
but think was a good man. 

Judge Woods was of Irish ancestry, was 
borne in Beauce County, Canada, East, Sep- 
tember 19, 1822. His parents were poor 
and in his early boyhood he removed with 
them to Meadville, Pennsylvania, where Al- 
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legheny College is located, and while there 
he worked at the trade of plasterer with his 
father. He entered this college where he 
graduated in 1842. 

He studied law with Fox Alden a noted 
lawyer of Pittsburg. He taught some years 
and was one of the teachers in the old acad- 
emy at Morgantown, Virginia. 

In 1844, he married at Meadville, Pennsyl- 
vania, Miss Isabella Neeson, a sister of James 
Neeson a prominent lawyer of Richmond, Vir- 
ginia. f 

In 1849, he moved to Philippi, Barbour 
County, Virginia, and began the practice of 
law. He soon by his ability, fidelity to his 
clients, by his fine mental training and hon- 
orable life achieved success and became the 
leading lawyer in his vicinity and one of the 
best in that part of Virginia. He made the 
most careful preparation of his cases, he was 
vigilant, prepared at every point, and in an 
emergency he was so well grounded in the 
law and so eloquent and convincing a speaker 
that he seldom lost a deserving cause. 

He was free from the habits that, in many 
cases, dwarf the body, deaden the soul, and 
weaken the intellect. Henever used tobacco 
or spirituous liquors. 

It is said that on the walls of his office he 
placed the mortar board and trowel, the tools 
of his early trade, a continual remainder, I 
have no doubt, of his early hardships and the 
dignity of honest labor, and an incentive to 
the great success he achieved in his chosen 
profession. 

He was a man of fine literary taste, a lover 
of poetry, an adept in mathematics, a linguist 
of no mean pretensions, and so while the labors 
of the day in his profession were closed, he 
entered at home into sweet communion with 
his family and by his general reading broad- 
ened and strengthened his mind. 

When the war came he was in doubt which 
pathway to take, ¢az in the direction of the 
union or the other, with his State and toward 
the sunny south — the latter he chose, hon- 
estly, I have no doubt, and faithful to the 
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cause he espoused he became attached to 
Stonewall Jackson’s command and remained 
in the south until the Civil War ended. When 
he returned to his former home he resumed 
the practice of his profession and thereafter 
achieved even greater success than before. 

In 1871, he became a member of the Con- 
stitutional Convention and was chairman of 
the committee on bill of rights and elections 
and did much toward securing the adoption 
of the new constitution of West Virginia. 

In January, 1883, he was appointed by 
Governor J. B. Jackson on the Supreme bench 
of West Virginia in the place of Judge Hay- 
mond who had resigned. At the general 
election in 1884, he was elected to fill this 
unexpired term. He was an able and con- 
scientious judge and his long practice at the 
bar well fitted him for the position. In 1888, 
on the expiration of his term of office, he re- 
tired from his profession to manage his pri- 
vate business. In that year his a/ma mater 
conferred upon him the degree of LL.D., an 
honor well deserved. He was a prominent 
member of the Masonic fraternity. An inci- 
dent is said to have occurred while he wasa 
member of the Supreme Court, perhaps with- 
out parallel. He and Judge Johnson while 
holding court in Wheeling attended one of 
the meetings of Miss Jennie Smith, the re- 
vivalist. While there a man was in deep 
mental distress at the anxious seat ; both the 
judges were called upon to pray for the poor 
penitent, both responded and as is said half 
the Supreme Court of West Virginia were 
there on their knees wrestling with God for 
mercy for that poor distressed soul. Each by 
this act felt he had done his duty and neither 
was ever afterward ashamed of this humble 
part he had taken in behalf of the penitent. 

For many years Judge Woods was a faith- 
ful and prominent member of the Methodist 
Episcopal Church. 

Judge Woods died suddenly on Febru- 
ary 17, 1897; he left three daughters and 
three sons, the latter are all lawyers, worthy 
sons of a worthy sire. 
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And as his bark put out to the sea of Eter- 
nity, I feel sure he could say in the words of 
Tennyson, — “ For though from out our 
bourne of time and place, the flood may bear 
me far, I hope to see my Pilot face to face 
when I have crossed the bar.” 

One of the most distinguished men in 
West Virginia and one known favorably in 
the realm of letters, is Daniel B. Lucas, “ The 
poet of the Shenandoah Valley.” He was 
born in Charlestown, 





The tragic scenes of conflict, the blood and 
carnage in the field and incidents and comrade- 
ship of the camp with the deep issues involved 
in the final outcome of the war left a deep 
impression on his sensitive and poetic nature, 
and it was during these times and scenes and 
those immediately following that his best 
compositions were written. In 1865 he ran 
the blockade to Canada to assist in the defense 
of Captain John Yates Beall, a college friend 

who was tried as a 





Virginia, March 16, 
1836. He came of 
distinguished ances- 
try, who for genera- 
tions have been pro- 
minent in the wars 
and affairs of Vir- 
ginia, even prior to 
the Revolution. 
After attending 


private schools he 
entered the Univer- 
sity of Virginia with 


the session of 185 1— 
1852, where he con- 
tinued for four years, 
when he was grad- 
uated. 

He has a poetic 
temperament and 
early showed a fond- 





spy and guerrilla at 
Governor’s Island, 
New York, by a 
court martial, and 
although he was 
obliged to cut 
through the ice in a 
small boat and cross 
the Potomac from 
Richmond where it 
was nine miles wide, 
he, however, was not 
permitted by Gov- 
ernor Dix to take 
part in the defense 
of his friend, who 
was ably defended 
by James T. Brady 
of New York. He 
continued for some 
time in Canada 








ness for the Muse, 
and while at the 
University exhibited 
oratorical powers and was chosen the vale- 
dictorian of his class. 

He, on graduation, entered the law school 
of Judge John W. Brockenbrough of Lexing- 
ton, where he was graduated in law in 1858. 
He was admitted to the bar and commenced 
practice in Charlestown, his home, in the 
spring of 1859. 

Early in 1860 he removed to Richmond and 
at the opening of the war in 1861, he cast his 
fortunes with the south and joined the staff 
of ex-Governor and General Henry A. Wise. 


DANIEL B. LUCAS. 





where he wrote his 
beautiful poem, 
“The land where 
we were dreaming.” This poem was first 
published in Canada and was copied in many 
papers in this country and in England. 
Having returned to his home, in 1870, he 
resumed the practice of law in partnership 
with Judge Thomas C. Green, and by his 
ability, training and skill soon took front rank 
in the profession. He had a large practice 
in the Supreme Court of thi$ State, many of 
his cases were of great importance and were 
managed by him with signal success. 
While devoting himself so assiduously and 
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successfully to his profession and many spare 
hours to poetry and other compositions, he 
yet found time to now and then on the lec- 
ture platform deliver some admirable lec- 
tures. Among them his lectures on Daniel 
O’Connell, John Brown, John Randolph and 
Henry Clay are the most notable. 

He has always taken a very decided posi- 
tion and has always maintained a rigid ad- 
herence to the democracy of the early fathers 
of the republic, and has raised his voice 
against the departure from the faith and doc- 
trines of Jefferson, Madison and Monroe. 
In 1872 and 1886 he was presidential elector 
on the Cleveland ticket. 

Mr. Lucas was a regent of the State Uni- 
versity for eight years and in July, 1876, was 
unanimously elected professor of law in that 
institution, which he declined, and in the 
same year he declined the appointment of 
judge of the Circuit Court as his practice 
would not warrant his acceptance of these 
positions. 

In 1884 the State University honored him 
with the degree of LL. D., worthily accepted 
and bestowed. In 1884 he was a member 
of the State legislature and while there he 
became the worthy champion of the common 
people and advocated greater equality of tax- 
ation on all classes of property, and was par- 
ticularly bitter against what he claimed were 
the unjust privileges possessed by the rail- 
road companies in this State. 

He was instrumental in the defeat of 
Johnson N. Camden for the United States 
senate and he gathered around him in this 
political fight a small coterie of his own party 
inspired.and held together by the vigor, de- 
fiance and ability of their leader. At this 
session in the early part of 1887, no senator 
was elected and on its adjournment Governor 
Wilson appointed Mr. Lucas United States 
senator, but at a special session held in April, 
Charles James Faulkner was elected senator. 





On the death of Judge Green his former 
partner, Mr. Lucas was appointed to the Su- 
preme Court of Appeals in December, 1889. 

In 1890 he was elected to fill this unex- 
pired term and served until January, 1893. 
His opinions are marked by careful thought 
and a full knowledge of the law, and are 
expressed in language correct and with a 
grace that bears the touch and taste of the 
scholar. 

Mr. Lucas has read original poems on 
special occasions that have brought him into 
significant and marked attention by the pub- 
lic and men of letters, at the semi-centennial 
of the University of Virginia, 1879, at the 
Delta Kappa Epsilon Literary Society for 
the northwest at Chicago, October 19, 1887, 
at the annual banquet of the New York 
Southern Society held in that city Febru- 
ary 22, 1888, and at other places. 

Among the literary productions of Judge 
Lucas may be mentioned “ The Wreath of 
Eglantine,” “ The Maid of Northumberland,” 
«“ A volume of Poems,” “ Ballads and Madri- 
gals,” 1884. 

Judge Lucas is most happy in his after- 
dinner speeches; they sparkle with wit and 
in them are often found gems of literary 
beauty. He is not a robust man and yet has 
been capable of great labor and usefulness 
and is an honor to the two Virginias. His 
varied experience in so many lines of labor 
have tended to strengthen rather than weaken 
his effectiveness and success in the law, his 
chosen profession. 

He was married in 1869 to Miss Lena 
Brooke of Richmond, Virginia ; they have one 
daughter, an only child. 

Mr. Lucas still continues his practice with 
success, his eye has not dimmed, nor his 
voice weakened, nor has his strength abated, 
but he still meets on common ground each 
and every foe that cares to try the keenness 
of his blade. 
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Vi. 


A SUNDAY AFTERNOON NAP AND ITS CONSEQUENCES. 


By BaxTER BoRRET. 


HEN I was in practice in George- 

town, in one of the midland counties 
of England, a near neighbor and intimate 
friend of mine was Ralph Jackson, a doctor 
who hailed from Lancashire. He was a very 
good fellow, skillful in his profession, and 
hardworking, with a large practice amongst 
the poor of the town; but excessive compe- 
tition, bad debts, and ill luck generally com- 
bined to make him at the end of ten years, 
lose heart, and he came to me, one evening, 
with a long and sad story of his troubles, and 
announced to me his intention of throwing up 
his practice and going to try for better luck 
in Adelaide. 

“ You will never surely take your delicate 
wife and your little girl out with you to face 
the trials of colonial life, Jackson,” said I. 

“No, Borret, that is the hardest wrench of 
all. I must leave them behind me.” 

“ Well, old fellow, all that my wife and I 
can do for them in your absence shall be 
done, I need not say; but is there no rela- 
tive of your own, or of your wife who will take 
them in for a year or two ?”’ 

“ No, my wife has not a single relative in 
the world, nor have 1; I was an only child, 
and so was my father — no, there I am wrong. 
My father had a sister, who made an unfor- 
tunate marriage and died soon after.” 

He told me the story more fully as we sat 
smoking in my study. Within a month of 
this conversation Jackson left Georgetown 
for Adelaide, a lonely exile to an unknown 
land. At first letters came regularly by each 
mail, then they grew less frequent, and be- 
came more and more despondent. At the 
end of the second year his wife fell ill, and to 
add to her troubles little Margaret, her daugh- 





ter, caught scarlet fever, and had a bad time 
of it; then the mother caught the same ill- 
ness, and had not the strength to battle with 
it. Ina few days little Margaret was left a 
motherless little pet of only seven years old. 
My wife had helped to nurse mother and 
child in their illness and now took the little 
one to her heart ; we had no children of our 
own; we had loved one little one and lost her ; 
and so Margaret came as a bright sunbeam 
into our house. On me fell the sad task of 
writing to tell Jackson that he was a widower, 
but I could at least comfort him by telling 
him that his little girl had a home with us. 

Five more years passed, with letters now 
and then from Jackson telling me of his strug- 
gles against poverty and starvation. 

Early in 1878, business took me to Lanca- 
shire, and I stayed with a friend, a brother 
lawyer in Manchester. One evening after 
dinner our conversation turned on the sub- 
ject of the Duchy of Lancaster, and of the 
right of the Queen to windfalls in the shape 
of escheats ; that is, whenever any one dies 
within the limits of the Duchy, without a 
will, and without relatives, the Queen in 
right of the Duchy claims all the property. 
My host told me that a very substantial pro- 
perty had recently escheated to the Duchy 
on the death of aman named Ainsworth, who 
had in his earlier years married a young lady ; 
that she had died a few years after the mar- 
riage, and that after her death Ainsworth had 
led the life of a miser, making money-getting 
the sole object of his life ; that he had hired 
a housekeeper to look after his comfort, and 
she had inveigled him into marrying her, and 
into making a will in her favor, but she had 
died a few days before Ainsworth, and there 
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being no will capable of taking efféct, and no 
known relations, the Duchy had claimed all 
the property as an escheat, and that between 
415,000 and £20,000 was then in the hands 
of the Duchy waiting for claimants ; that it 
was know that Ainsworth himself had no 
legal next of kin, having been of illegitimate 
birth, and that his last wife was also an illegit- 
imate child reared in the work-house, but 
that there was an impression that there were 
relatives of the first wife, who would be en- 
titled to claim as next of kin if they could be 
found. 

When I went to bed I was too restless to 
sleep, and my thoughts suddenly took defin- 
ite shape. Ainsworth — Manchester —what 
had I once heard to connect the place with 
the name? And then (by one of those extra- 
ordinary freaks of memory which now and 
then occur to every one, I fancy) I remem- 
bered word for word part of my conversation 
with Ralph Jackson on the night when he 
told me of his determination to go abroad. 
I remembered his words distinctly, “My 
father had an elder sister named Mary who 
married a man of low birth living in Man- 
chester named Ainsworth; my aunt died a 
few years after her marriage, and many years 
after her death Ainsworth married some low 
woman, and my father never held any com- 
munication with him after his second mar- 
riage.” I felt so strangely moved by this 
sudden flash of memory that I got up at once, 
lit my candle, and wrote down the words 
exactly as I remembered them. 

I wrote out to Jackson by the next mail, 
telling him what had been toid to me in Man- 
chester, and urging him to return to England 
and claim the money, if he felt reasonably cer- 
tain that the dead man Ainsworth was the 
first husband of his Aunt Mary. In those 
days communication with Adelaide was slow 
and I could not rely on receiving any reply 
for six months. 

On Saturday the 21st of September, I re- 
ceived a letter from Jackson, saying that he 
felt certain that Ainsworth was the man who 





had married his aunt ; that he had some years 
previously had to prove his pedigree strictly 
in relation to some property which had been 
in the family for two generations, but at the 
moment of writing, he could not quite re- 
member all the details, or where the proof of 
the pedigree could be found; that he was 
leaving Adelaide at the end of July by the 
clipper ship “ Crest of the Wave,” and would 
be in Liverpool before the end of October ; 
and that he hoped during the voyage home 
his memory, which had become impaired 
through illness, would revive. 

And now comes the strange part of my 
story, which I can only record faithfully just 
as it all happened. 

On the afternoon of the next day, Sunday 
the 22d of September, being myself out of 
health, overworked, and longing for a change 
of air and scene, I had taken a long walk on 
the hills, eaten a hearty early dinner, and then 
I lay down on my bed and fell into a heavy 
sleep, and as I slept I dreamed a very vivid 
dream. I saw Ralph Jackson lying in his 
berth on board ship, pale, worn and thin, 
like one who had recently had a wasting 
fever ; standing by the side of the berth was 
a man, whom I took to be the ship’s surgeon, 
for he was holding Jackson’s wrist in one 
hand, and a watch in the other; all at once 
Jackson drew his wrist from the doctor’s 
grasp, and gazed at vacancy (in my dream I 
could see no object at which he was looking), 
but a smile, as if of joyful recognition passed 
over his face, and he reached out his hand 
and called out feebly, “ Borret, Borret,”” and 
then said more slowly, “I am dying Borret ; 
Grayson of Rochdale has some deeds of pro- 
perty in Mason street ; the proofs you want 
are with the deeds.” Then there was a rush 
of blood to his pale, thin lips, and he lay 
back, dead. That was my dream. I awoke 
with a start to find the afternoon sunlight 
streaming through the half-darkened window. 
I felt certain I had seen a vision of what was 
happening afar off. I looked at my watch ; 
it was four o’clock. I carefully noted down 
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the words in my pocketbook. My pocket- 
book lies open on my desk before me as I 
write this story. 

The next morning I took up the law list 
and found that there was a very old solicitor 
of the name of Grayson practising in Roch- 
dale. I at once wrote to him asking him 
whether he had in his office any deeds of 
property in Mason street which a family of 
the name of Jackson had once owned; he 
replied that he had at one time some such 
deeds and could no doubt trace them. 

On the 11th of October, my wife and I 
and Margaret, then twelve years old, started 
for Southport so as to be within easy distance 
of Liverpool. I discovered the owners of 
the clipper, and they promised to telegraph 
me as soon as she was sighted off the coast 
of Wales, so that I could meet her on her 
arrival in the Mersey. 

On the 24th I got a telegram from the 
owners, that the clipper had been sighted off 
Point Lynas. I went into Liverpool, and 
in company witha clerk of the owners, boarded 
the “Crest of the Wave” as soon as she 
reached her mooring. The first face I saw 
on board was the one I had seen in my 
dream, the ship’s surgeon. I accosted him 
without hesitation. 

“You are the ship’s surgeon; you have 
had my friend Ralph Jackson on your sick 
list ; you need not tell me anything, he died 
on Sunday afternoon, the 22d of September.” 

“ Good God ! how did you know it ? Is your 
name Borret ?” 

“Yes; let me come into your private 
cabin.” 

When we were seated there alone he told 
me the story. 

“ He was ill when he shipped at Adelaide, 
like a man broken down with trouble; he 
seemed intensely anxious to reach England, 
but I doubted whether he would live the voy- 
age out. He told me he was a widower, and 
was longing to see his only child before he 
died ; on the voyage he brightened up, and I 
felt more hopeful. About the time we 





crossed the line I fancied he had a slight 
sunstroke, and soon after that he was down 
with a fever which baffled all my skill. He 
had'made his will before he came on board and 
gave it into the care of the captain, as he 
said ‘In case of anything happening.’ He 
complained to me of loss of memory, and I 
fancied he had something on his mind which 
worried him. In his delirium he constantly 
uttered your name, and another name, Ains- 
worth, and ‘Aunt Mary.’ Then came the 
Sunday on which he died.” 

“ Stop, now Doctor, and let me take up the 
story. I will tell you how the end was; he 
was lying in his berth, the lower of two 
berths ; you and he were alone ; it was in the 
afternoon between three and four ; you were 
feeling his pulse ; suddenly he pulled his wrist 
away, and said something. I have got it all 
down in my pocketbook here. Can you re- 
member what he said ?” 

“He called your name twice, and said 
something about some one having some deeds 
of property in some street.” 

“Here, Doctor, read this note in my 
pocketbook.” 

“ Mr. Borret, this is indeed marvelous; 
his very words.” 

“T will finish the story of his death, Doc- 
tor ; after he had said these words, there was 
a rush of blood to his mouth, and he fell 
back dead.” 

I then told him the story of my visit to 
Manchester and of my strange dream, which 
he said was an exact picture of the final 
scene, adding, “ We buried him in the sea 
the next day. You shall see the captain, he 
will show you the entry made in the ship’s 
log and give you the will, and a formal cer- 
tificate of the death.” 

Before I left the ship I saw the captain, 
who gave me the will, which left everything 
to me as trustee for little Margaret, and 
made my wife and myself her guardians. I 
returned to Southport and told the news to 
my wife, who, after my dream, was quite pre- 
pared for the rest of the story, and we com- 
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forted our little adopted orphan with all that 
love could give her. 

Three days afterwards I went to Rochdale, 
and saw Mr. Grayson and told him all the 
story, omitting all mention of the dream. 
He produced me the parcel of deeds which 
contained all the proofs wanted to show that 
Ralph Jackson was a nephew of Mary Jack- 
son who married Ainsworth ; the proofs were 
in the shape of a declaration made by an old 
servant of the family, and certificates of birth, 
marriage and death annexed to the declara- 
tion; more complete proof could not have 
been desired. 

Before I left Mr. Grayson’s office he said 
to me, “ Asa matter of curiosity how did you 
come to trace these documents to my office ?” 

“ Ralph Jackson told me himself a month 
since that I should find them here.” 

“«Told you himself a month since!’ 
Why, on your own statement a month since 
Ralph Jackson was on board ship on his voy- 
age home, and you were at Georgetown, for 
you wrote to me from there just a month 
since ; surely you are making some mistake.” 

“ There are some mysteries, Mr. Gray- 
son,” said I “which it is beyond our power 
to fathom, shrewd lawyers though we may 
both of us be. If I had commenced my cor- 
respondence with you by telling you that it 
had been revealed to me in a dream that this 
evidence was to be found in your office, you 





would have put me down for a lunatic; yet 
here is the evidence, and I can give you my 
most solemn assurance that neither by letter 
nor vivo ore did Ralph Jackson tell me that 
I should find it here; it was revealed to me 
in a dream.” 

“ Dreams are strange things, Mr. Borret,” 
said Mr. Grayson, “but we know they are 
not legal evidence as yet; tell me your 
dream.” 

I told him all about it, showing him the 
entry made in my pocketbook at the exact 
date, and I told him how all the circumstances 
which I had seen in my dream, and the words 
spoken by Ralph Jackson on his deathbed 
had been confirmed by the ship’s surgeon. 
Mr. Grayson said it was the strangest thing 
that had ever come to his knowledge during 
the whole of his fifty years of practice. 

I was able to prove Margaret’s claim to 
the full satisfaction of the Duchy authorities, 
and the money was vested in trustees for her 
benefit ; and so she turned out a wealthy 
heiress after all, though her poor father had 
died broken down with his hard struggle 
against poverty and want in a strange land. 

Now, after twenty years, I have her full 
permission to tell the story of how her for- 
tune was recovered for her by the means of 
a revelation from the land of shadows, com- 
municated to me in the course of a Sunday 
afternoon nap. 
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THE SCHOOLMASTER’S BIRCH. 


By THE LATE IRVING BROWNE. 


HE law invests the schoolmaster with a 
high degree of immunity in the matter 

of beating his pupils. He stands substan- 
tially in the place of the parent while the 
scholar is in school, and even when he is out 
of school and out of study hours, on the way 
to or from the temple of learning. It will 
be less tedious to take the statement of Dr. 
Johnson as to this law than to cite legal ad- 
judications, for he was strictly accurate in his 
advice to Boswell on this subject. “ Boswell 


was of counsel for a schoolmaster in Scot- 
land, who had been somewhat severe in his 
chastisement of one of his pupils, and the 
case was pending on appeal from the Court 
of Sessions before the English house of lords, 
on a proceeding to remove him from his office. 
The opinion of this most learned of literary 


philosophers having been solicited, he discov- 
ered as follows: ‘The government of the 
schoolmaster is somewhat of the nature of 
a military government; that is to say, it 
must be arbitrary ; it must be exercised by 
the will of one man, according to circum- 
stances. A schoolmaster has a prescriptive 
right to beat, and an action of assault and 
battery cannot be admitted against him, un- 
less there be some great excuse, some _ bar- 
barity. In our schools in England, many 
boys have been maimed, yet I never heard of 
an action against a schoolmaster on that ac- 
Puffendorf, I think, maintains the 
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count. 
right of a schoolmaster to beat his scholars. 
(Boyd v. State, 88 Ala. 169; 16 Am. St. 
Rep. 55.) The court in this case cite several 
passages from Solomon in support of flogging 
children. I have never yet seen any cited 
from Job. Solomon said one thing, which 
the court did not quote, but which is gener- 
ally applicable to these cases of whipping 
scholars, namely: “He that hath no rule 
over his own spirit is like a city that is broken 





down and without walls.” There is always 
danger in delegating the parents’ right to 
chastise the child to a teacher who has no 
affection for him nor particular interest in 
him, and who is rendered naturally impatient 
by the petty vexations of trying to keep a 
large assemblage of lively and inconsiderate 
youth in order. 

It is very familiar and elementary law that 
the teacher of a public school has the right 
to chastise the pupils in moderation for mis- 
conduct. Fitzgerald v. Northcote, 4 Fost. & 
Finn. 656; State v. Prendergrass, 2 Dev. & 
Bat. 365; 31 Am. Dec. 416; Lamler 7. 
Seaver, 32 Vt. 114; 76 Am. Dec. 156; 
Cooper v. McJunkin, 4 Ind. 290; Starr v. 
Liftchild (significant name!) 40 Barb. 541 ; 
Sheehan v. Sturges, 53 Conn. 481. In the 
last case the court observed : “ We regard his 
authority as all but absolute.” In the Fitz- 
gerald case, Chief Justice Cockburn said: 
“The authority of the schoolmaster is, while 
it exists, the same as that of the parent.” 
In all the authorities that I have consulted 
there is but one breath of discontent with 
this state of the case. In the Indiana case 
above cited the court observe: “ The law still 
tolerates corporal punishment in the school 
room. The authorities are all that way, and 
the legislature has not thought proper to in- 
terfere. The public seem to cling to a des- 
potism in the public schools which has been 
discarded everywhere else. Whether such 
training be congenial to our institutions and 
favorable to the full development of the 
future man, is worthy of serious considera- 
tion, though not for us to discuss. One 
thing seems obvious. The very act of re- 
sorting to the rod demonstrates the incapac- 
ity of the teacher for one of the most im- 
portant parts of his vocation, namely, school 
government. For sucha teacher the nurseries 
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of the republic are not the proper element. 
They are above him. His true position will 
readily suggest itself. It can hardly be 
doubted but that public opinion will in time 
strike the ferule from the hands of the 
teacher, leaving him as the true basis of gov- 
ernment only the resources of his intellect 
and heart. Such is the only policy worthy 
of the State, and of her otherwise enlightened 
and liberal institutions. It is the policy of 
progress. The husband can no longer mod- 
erately chastise his wife, nor according to the 
more recent authorities, the master his servant 
or apprentice. Even the degrading cruelties 
of the naval service have been averted. Why 
the person of the school-boy, ‘ with his shining 
morning face’ should be less sacred in the eye 
of the law than that of the apprentice or the 
sailors, is not easily explained. It is regretted 
that such are the authorities —still courts 
are bound by them.” Truly a remarkable 
discourse on tyranny, coming from a Stuart, 
judge! On the other hand, Horace Mann, 
an eminent educational authority, said of cor- 
poral punishment: “It should be reserved for 
baser faults. It is a coarse remedy, and 
should be employed upon the coarse sins of 
our animal nature, and when employed at all 
should be administered in strong doses.” 

In Danenhoffer v. State (67 Ind. 295 ; 
35 Am. Rep. 216), it was held that a boy 
was justifiably punished for neglecting to 
carry a note from the teacher to the school 
superintendent and running home because 
he feared the note would bring him a trounc- 
ing. The note announced that the boy re- 
fused to give an excuse for absence from 
school. His absence was on account of at- 
tending the funeral of a child of a Protestant. 
The school was in charge of Catholics, and 
as they protested that the whipping was not 
for that absence but only for refusing to give 
that as the excuse, the court held them ab- 
solved. 

In Heritage v. Dodge (64 N. H. 297), the 
master was held blameless for beating a boy 
for coughing in a manner which he construed 





as affected and intended to interrupt and dis- 
turb the exercises. In vain the youth offered 
to prove that “he could not help coughing 
by reason of a chin-cough.” If I had been 
that boy’s father, and believed his story, I 
would have wallopped the master — “ beatten 
the maesther,” as John Browdie said in 
“ Nicholas Nickleby” —and justified on the 
ground of an uncontrollable nervous impulse 
in my right arm. 

In State vw. Mizner (45 Iowa, 248; 24 
Am. Rep. 769), when lacking only fifteen 
days of being twenty years old, for the pur- 
pose of getting into a public school told the 
teacher that she was twenty. This is a 
favorite feminine dodge —women tell that 
tale up to midnight of the last day of the 
year, if not longer. She was whipped after 
she became twenty-one, but the court held 
that her lie entitled her to all the privileges 
of the school, including that of being whipped 
after becoming of age and not legally a 
scholar. She could not voluntarily become 
a scholar and be free from the penalty of dis- 
obedience. Precisely the same was held in 
Stevens v. Fassett (27 Maine, 166). In 
this case the defendant having been permitted 
to occupy the master’s seat and desk, re- 
fused to remove when required, and hence 
the trouble and eighteen pages in the report. 
The court thought he did not gain adverse 
possession of the master’s seat and desk, but 
occupied them only under a revocable license. 

The teacher may make rules and require 
compliance, and chastise for non-compliance, 
but they must be reasonable rules. Thus in 
State v. Vanderbilt (116 Ind. 11; 9 Am. 
St. Rep. 820), it was adjudged that a teacher 
has no right to make a rule requiring pupils 
to pay for school property wantonly or care- 
lessly destroyed by them, and whip them for 
not complying. The case does not disclose 
what the property was. But the court re- 
marked that no child should be punished for 
carelessness, for it is a common and not very 
blameworthy fault ; and that as few children 
have money, and if the parents or guardians 
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had none or refused to pay, the child would 
suffer in his person “for not having done 
what he had no power to do.” All of which 
is sensible and humane. The same doctrine 
is declared in Holman v. Trustees (77 Mich. 
605; 6 L. R. A. 534), where a boy of ten 
was expelled for carelessly breaking a pane 
of glass. In that case the court remarked 
that it would have been cheaper for the 
father to mend the window, “but he saw fit 
to stand upon his rights, as he was privileged 
to do.” 

An amusing question arose in State v. 
Board of Education (63 Wis. 234; 53 Am. 
Rep. 282). There was a rule that every 
scholar on returning from recess should bring 
in a log of wood for the fire. One boy re- 
fused to become like Fornando, in The 
Tempest, a “patient log-man,” and he was 
suspended. On mandamus he was restored. 
The court held that this rule was not “ need- 
ful for the government of the school,” any 
more than a requirement to saw and split 
wood, clean the sidewalk or wash the win- 
dows. . So the lad “made it hot” for the 
teacher without lugging in the wood. An- 
other impatient log-man was Eddy Patrick, 
sixteen years old, in Vanvactor v. State (113 
Ind. 276; 3 Am. St. Rep. 645). He was 
required by the teacher to bring in wood and 
put it in the stove, and while complying made 
“antic demonstrations” behind Vanvactor, 
which created a laugh. Vanvactor then 
made him stand up by the stove a consider- 
able time. When school closed, Eddy claim- 
ing that he was in a sweat not only put on 
his own overcoat, but the teacher’s over that, 
and started for home. Teacher sent a boy 
after him to demand his coat, but Eddy re- 
fused to surrender it and wore it home, and 
teacher had to go home overcoatless and 
cold. For this trick he whipped Eddy next 
day, with a green switch three feet long, 
forked near the middle, forming two limber 
prongs. By agreement the whipping was 
after school hours and in private. A con- 
viction of assault was reversed, on the ground 





that Eddy got less than he deserved because 
the punishment was private, and in a way 
consented to by the sufferer. 

An interesting inquiry is, how long is the 
schoolmaster’s birch? There isa very severe 
class of cases in which the master is held 
justified in chastising the pupil out of school 
hours, on his way to or from school, and 
even while engaged in his father’s service. 
The leading case, Lamler v. Seaver (supra), 
goes to the last length. The offending boy, 
an hour and a half after the close of school, 
after his return home was driving his father’s 
cow past the master’s house, and in presence 
of some fellow-pupils and of the master, called 
the latter “ Old Jack Seaver.” For this old 
Jack wallopped him with a rawhide next 
morning at school. And the court said, 
“served him right,” because this conduct 
“had a direct and immediate tendency to bring 
the authority of the master over his pupils 
into contempt,” etc. This is carrying the 
contempt doctrine very far, and much be- 
yond what would be tolerated in regard to 
judicial contempt. We think it a foolish 
decision. Followed to its logical conclusion, 
it would justify the master in beating a little 
boy for hugging and kissing a little girl, 
member of the same school, at a frolic or a 
husking bee, especially if he should say, 
“Dam master!”—for this would be con- 
duct tending to bring the teacher’s authority 
into contempt. By the same reasoning a 
judge would have a right to adjudge a dis- 
gruntled lawyer in contempt for swearing at 
“old straps” at the tavern and ridiculing his 
adverse decision between drinks. Another 
decision of. this sort was in Deskins v. Gose 
(85 Mo. 485; 55 Am. Rep. 387), where the 
teacher was upheld in whipping a boy for 
quarreling and profanity on his way home 
from school. The court seemed to deem it 
the duty of the teacher to deliver the lad at 
home in good moral order. This doctrine 
prevails also in Texas as to fighting out of the 
schoolhouse and out of school hours. (Hutton 
v. State, 23 Tex. Ct. App. 386; 59 Am. Rep. 
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776.) In Bunlick v. Babcock (31 Iowa, 567), 
the court remarked odzter, that sports beyond 
school might be forbidden if they tended to 
unfit a pupil for study during school hours, 
and that a contrary view “is narrow, and 
without regard to the spirit of the law and 
the best interest of our common schools.” 
According to this doctrine, authorities might 
forbid foot ball or boxing or rowing. This 
was founded on the leading Vermont case, 
and on Sherman v. Inhabitants of Charles- 
town (8 Cush. 160), where Chief Justice 
Shaw held that a female scholar might be 
excluded from school on account of “licentious 
propensities, language, manners and _ habits, 
amounting even to actual prostitution, al- 
though not manifested in the school” — 
which is a horse of another color. But in 
Bolding v. State (23 Tex. App. 172), Wil- 
son, J., out-Herods Herod by asserting that 
“the teacher’s authority extends to the pre- 
scribing and enforcement of reasonable rules 
and requirements even while the pupils are 
at their homes!” How if the parent made 
a contrary rule? In the Vermont case 
above, the court conceded that ordinarily the 
teacher’s authority ceased on the arrival of 
the child at his home, for then the parental 
authority is renewed, but the offence of the 
“bucolical juvenal” was so gross and con- 
temptuous of the teacher that an exception 
was made. The doctrine of the resumption 
of parental authority was recognized in Drill 
v. Snodgrass (66 Mo. 286; 27 Am. Rep. 
343), where it was held that school directors 
had no warrant to make a rule forbjdding 
pupils to attend social parties, and to expel 
a scholar for attending one with the consent 
of his parents. 

Sometimes the will of the parent is allowed 
to prevail against that of the pedagogue. 
Thus in Morrow v7. Wood (35 Wis. 61; 17 
Am. Rep. 471), it was held that the teacher 
was not justified in flogging a child for refus- 
ing to study geography, in which he had the 
support of the parent. Perhaps the parent 
had conscientious scruples against the use of 





globes, and having his child taught modern 
scientific theories of cosmography in con- 
tempt of the scriptures and the fathers. The 
court remarked: “It is one of the earliest 
and most sacred duties taught the child, to 
honor and obey its parents. The situation of 
the child is truly lamentable, if the condition 
of the law is that he is liable to be punished 
by the parents for disobeying his orders in 
regard to his studies, and the teacher may 
lawfully chastise him for not disobeying his 
parent in that particular.” “ We see no rea- 
son whatever for denying to the father the 
right to direct what studies, included in the 
prescribed course, his child shall take. He 
is as likely to know the health, temperament, 
aptitude and deficiencies of his child as the 
teacher, and how long he can send him to 
school.” This is also the doctrine of State 
v. Mizner (50 Iowa, 145 ; 30 Am. Rep. 129), 
when the court said : “ Compulsory education 
is not yet the rule in this State.” Here the 
labored branch of learning was algebra. In 
Trustees v. People (87 Ill. 303; 29 Am. 
Rep. 55), it was held that a pupil was not lia- 
ble to exclusion because his father did not 
wish him to study grammar. I have strong 
sympathy with that father, for much time is 
wasted in the schools over the study of gram- 
matical analysis, with the result that pupils 
can analyze a sentence to pieces and yet ha- 
bitually speak bad grammar. But in State 
v. Webber (108 Ind. 31; 58 Am. Rep. 30), 
it was held that the master might expel a 
scholar for refusing to study and practice 
music, although his refusal was with his 
father’s approval, and the same was held in 
Guernsey v. Pitkin (32 Vt. 224), in respect 
to English composition, the court quoting 
Lord Bacon’s apothegm, that “ writing makes 
a correct man.” In regard to the music case, 
Mr. Bishop observes (Non-Contract Law, 
sec. 594): “ Many a child could acquire no 
useful knowledge of music during his en- 
tire minority, if every wakeful moment was 
devoted to it, and to compel such a throwing 
away of valuable time is a tyranny which 
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ought not to be possible in any free country.”’ 
To which the present writer heartily assents. 

As to what constitutes moderate and rea- 
sonable chastisement we find several signifi- 
cant recent decisions. In Whitley v. State 
(33 Tex. Cr. Rep. 172), the court deemed 
sixty-three blows excessive, although even 
then the obstinate young rascal refused to 
give in. And in Boyd v. State (88 Ala. 
169; 16 Am. St. Rep. 31), where the teacher 
got mad, declared he “could whip any man 
in China Grove beat,” and after the offend- 
ing pupil had apologized for his improper 
language, and left the schoolhouse, followed 
him into the yard, struck him on the head 
with a stick and hit him three “ licks” in the 
face with his fist, closing one of his eyes for 
several days, and declared he “would con- 
quer or kill him,” it was held immoderate 
and a conviction was affirmed. This out- 
break cost master $25, besides his lawyer’s 


fees. In State v. Mizner (50 Iowa, 145 ; 


30 Am. Rep. 128), it was held that the 


scholar had a right to know for what offence 
she was whipped. Here the scholar was a 
girl a little above twenty-one years of age, 
and she was flogged with a “hickory,” four 
feet long, the master “rising on his toes” 
and giving a dozen blows producing marks 
that lasted two months, all for “sass.” In 
Fertich v. Michener (111 Ind. 472; 60 Am. 
Rep. 709), it was held unreasonable to lock 
the doors and keep a child out in the cold, at 
eighteen degrees below zero, for fifteen min- 
utes during the opening religious exercises, 
whereby her feet were frozen. Whata satire 
on the Godly parade going on inside! But 
the teacher was absolved because it was not 
shown that he acted wantonly or maliciously. 
In the case of Anderson v. State (3 Head. 
455; 75 Am. Dec. 744), a small boy, at- 
tending school for the first day in his life, 
said in a low tone of voice, “four and one 
make five.” The teacher asked who spoke, 
and the small boy owned up, said he spoke 
before he thought, would not do so any more, 
and began to cry. Teacher told him no ex- 





cuse would do, and ordered him to pull off 
his coat, and “hit him about a dozen licks 
with a switch about as large as his thumb or 
finger, and two or three feet long.” The 
witness thought “the little boy had never 
heard the rules of the school.” The poor 
little fellow was assaulted for declaring a 
mathematical axiom. The court said, “his 
apology, repentance, and promise to do so 
no more ought to have saved him from the 
lash.” They pronounced the chastisement 
cruel and unauthorized, and very wisely ob- 
served that such things “are calculated to 
produce the deeds of violence against teachers 
which so often occur on the part of the par- 
ents and brothers of students.” 

But what constitutes excessive punishment 
should not be left to the judgment of “all 
hands,” as was charged in Patterson v. Nut- 
ter (78 Maine, 509; 57 Am. Rep. 818). 
“ The general judgment of reasonable men” 
is the criterion, as was held in Lamler 7. 
Seaver (supra). The opinion of “the stupid 
and the ignorant, as well as the rational and 
intelligent,” is not a proper test. 

One of the best things that have ever been 
accomplished in the conduct of our public 
schools is the disuse of corporal punishment. 
It has been abolished in the Army as a pun- 
ishment for crime, in the Navy, in many of 
the prisons, and it is utterly indefensible in 
the schools. It is degrading to him who ad- 
ministers, as well as to him who suffers it. 
The father who would whip his child when- 
ever and because he was flogged at school, 
as an old-fashioned father did, would deserve 
to be run througha threshing-machine. Our 
cheeks still burn with indignation as we pe- 
ruse Charles Lamb’s denunciation of his flog- 
ging master, and it is curious to read 
Holmes’s account in “ Elsie Venner”’ of the 
physical triumph of the young master over 
the riotous young bully. Neither morals 
nor manners nor learning can be beaten into 
any reasonable human being. It is a foul 
imputation on Nature that one can never see 
or hear of one of her most beautiful trees 
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without being reminded of an old-time school- 
master and sometimes not without reminis- 
cent bodily pangs and hot flashes of anger. 
There is undoubtedly better order now in 
the public schools than in the days of the 
birch. The painter and the novelist have 
had much to do with this. Cruikshank’s 
picture of the terrified boy, “ horsed” on the 
back of the grinning assistant, with the rag- 





ing master flying at him with a bundle of 
rods, was an object lesson of great efficiency. 
Marryat claimed that the horrible barbarity 
of flogging around the feet, depicted in “ The 
King’s Own,” was considerably ameliorated 
by that novel, and we all know what Dickens’ 
picture of “ Dotheboy’s Hall,” in “ Nicholas 
Nickleby” did for the abolition of school 
cruelties. 





MODERN INTERNATIONAL LAW PROBLEMS. 


III. 


INTERNATIONAL 


HE questions we have hitherto consid- 
ered — exterritorial jurisdiction and 
foreign divorce — have belonged to the pro- 
vince of “ Conflict of Laws.” We may turn 
now with advantage to a problem in Public 
International Law — pure and simple — the 
doctrine of International Occupation.‘ 
Nearly every civilized power has, in modern 
times, participated in the race for empire. 
Some jural basis for the struggle had to be 
found, and as was to be expected in a case 
where action came first, and its justification 
had to be discovered afterwards, various jural 
bases for these natural expansions have been 
put forward. The earliest view was that dis- 
covery gave a title to countries inhabited by 
uncivilized nations. (See Salomon’s ZL’ Occu- 
pation des Territories Sans Maitres). It 
was probably under the influence of this con- 
ception that Pope Alexander VI. (Roderie 
Borgia) issued his Bull, of May 14, 1493, 
purporting to divide the whole undiscovered 
non-Christian universe between Spain and 
Portugal. The replies to this Papal thunder- 
bolt from the non-Roman Catholic world 
were the grant by Queen Elizabeth of Eng- 
land of the first of the East India company’s 
charters (1600) and the formation of the 


* See an admirable paper on this subject in the Journal 
of the Laws of Comparative Legislation. N. S. 2. 





OCCUPATION. 


powerful Dutch East India company (1602) 
which combined the associations of Dutch 
merchants who had fitted out two great ex- 
peditions to Java by the Cape in 1595-1596 
and 1598-1599. Soon, however, a second 
theory, different, but derivable from the first, 
began to manifest itself. Nations based 
their title to sovereignty over new countries 
from “ occupation ” — occupation by the way 
which might be merely ocults et affectu. 

“The acts” says Mr. Macdonell («dz supra), 
“relied upon might be the hoisting of a flag, the 
erection of a mound or cross, the firing of a 
salute, the purchase of a treaty in exchange for 
rum, beads, or knick-knacks from a chief who 
professed to sell what he did not always own. 
In every dispute as to boundaries or territory, 
these two theories are still brought forward, and 
in the majority of books the latter, in some form 
or other, is still the dominant theory.” 


It is not difficult to see how occupation 
came to secure for itself this prominent 
place in the controversy. Early writers on 
international law assumed that the rules of 
private Roman law could be applied to the 
transactions of States and that such rules 
were sufficient to cover the field of inter- 
national relations. From many points of 
view the assumption was justified. “In- 
structive analogies were suggested. There 
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are ideas and rules common to both interna- 
tional and private law. Many of the princi- 
ples regulating contracts or torts are equally 
applicable whether States or private persons 
are concerned. In many matters the State 
is in truth the individual writ large.” (Mac- 
donell, “62 supra.) And even where this as- 
sumption was not in vogue, the feudal ideal, 
wherever it existed, tended to make the 
boundary between rights of dominant owner- 
ship hard to draw. But the theory itself only 
diverted attention from the real issues to be 
determined. In the Portuguese case, for in- 
stance, with reference to Delagoa Bay, reli- 
ance was placed on texts in the Code (7, 32, 
4) which favored a title, unsupported by re- 
cent acts or exercise of authority. Would 
any civilized nation nowadays submit to a 
claim of this kind? Again, according to 
Roman law, possession of a part, which is not 
severable from the rest of the property is 
possession of the whole. Can this conception 
be applied to modern international relations ? 
Is the presence of a government at one point 
in a territory —the existence of a fort, for ex- 
ample, or a custom house — inconsistent with 
the independence of the inhabitants in other 
parts of it? Every one knows that it is not. 
Or again, can the regulations of private law 
as to prescription be applied to international 
law. It is obvious that no hard and fast line 
can be laid down. 


“ There are essential differences,” says Lord 
Salisbury, P. P. 1896—c. 8105 —p. 12 “be- 
tween individual and national rights to land which 
make it almost impossible to apply the well-known 
laws of real property to a territorial dispute. 
Whatever the primary origin of his rights, the 
national owner, like the individual owner, relies 
usually on effective control by himself or through 
his predecessor in title, for a sufficient length of 
time. But in the case of a nation, what is a suffi- 
cient length of time, and in what does effective 
control consist? In the case of a private in- 
dividual, the interval adequate to make a valid 
title is defined by positive law. There is no 
enactment or usage or accepted doctrine which 
lays down the length of time required for in- 





ternational prescription; and no full definition 
of the degree of control which will confer 
territorial property on a nation has been at- 
tempted. The great nations in both hemis- 
pheres claim, and are prepared to defend, 
their right to vast tracts of territory which they 
have in no sense occupied and often have not 
fully explored. The modern doctrine of “ Hin- 
terland,” with its inevitable contradictions, in- 
dicates the unformed and unstable condition of 
international law as applied to territorial claims 
resting on constructive occupation or control.” 


In order to make the Roman doctrine 
of occupation square with the facts, fictions 
had naturally to be resorted to, and so there 
were introduced distinctions as to national 
occupations conferring sovereignty, while in- 
dividual occupations did not do so; as to 
occupation per universitatem and occupatio 
per fundos ; and between actual and construc- 
tive occupation and occupation by reason of 
contiguity. The theory of a primitive divi- 
sion of land played its part in the evolution 
that was going on. 


“It may be admitted,” says Mr. Gallatin (Ore- 
gon Case, Barrow 4, c. 6, § 2), “as an abstract 
principle, that in the origin of society, first occu- 
pancy and cultivation were the foundations of the 
right of private property and private sovereignty. 
.. . . Asin every society it had soon become ne- 
cessary to make laws regulating the manner in 
which its members should be permitted to occupy 
and to acquire vacant land within its acknow- 
ledged boundaries, so also nations found it indis- 
pensable, for the preservation of peace and for 
the exercise of distinct jurisdiction, to adopt, 
particularly after the discovery of America, some 
general rules, which should determine the ques- 
tion, ‘ who had a right to occupy.’” 


Nowadays, however, “ effective occtpa- 
The term marks a 


tion” is insisted upon. 
decided advance on the old theories; and oc- 
casionally we get a statement of the real issue 
which is the presence or absence of control. 
For example, in the English “case,” with 
respect to Delagoa Bay, it was argued that 
the erection by the Portuguese of a fort at 
the mouth of the river Zambesi did not ne- 
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_cessarily confer on them sovereignty over the 
whole district which they claimed : 


“As far as the governor of the fortress can 
and does exercise authority and jurisdiction, so 
far as the country and its inhabitants are under 
the control and government of the country to 
which that fortress belongs, that control and 
government close at the moment and at the 
places where the jurisdiction no longer exists 
and the authority no longer is, or can be, exer- 
cised.”” 


There remains to be noted the theory of 
natural boundaries which figured, early in 
the century, in the dispute between Spain and 
the United States as to the boundaries of 
Louisiana. Louisiana claimed as assignee 
of the rights acquired by Le Salet, a French- 
man, who had discovered the Mississippi and 
the waters flowing into it. The American 
commissioners in the course of the discussion 
propounded the following rules : 


“ The first of these is, that when any European 
nation takes possession of any extent of sea 
coast, that possession is understood as extend- 
ing into the interior country, to the sources of 
the rivers emptying within that coast, to all their 
branches, and the country they cover, and to 
give it a right'in exclusion to all other countries 
to the same. It is evident that some rule or 
principle must govern the rights of European 
Powers in regard to each other, in all such cases, 
and it is certain that none can be adopted in 
those cases to which it applies more reasonable 
and just than the present one. Many weighty 
considerations show the propriety of it. Nature 
seems to have destined a range of territory so 
described for the same society, to have connected 
its several parts together by the ties of a com- 
mon interest, and to have detached them from 
others. 

“ If this principle is departed from, it must be 
by attaching to such discovery and possession a 
more enlarged or contracted scope of acquisi- 
tion; but a slight attention to this will demon- 





strate the absurdity of either. The latter would 
be to restrict the rights of a European Power, 
who discovered and took possession of a new 
country, to the spot on which its troops or set- 
tlements rested—a doctrine which has been 
totally disclaimed by all the Powers which have 
made discoveries and acquired possessions in 
America. The other extreme would be equally 
improper; that is, that the nation who made 
such discovery should, in all cases, be entitled 
to the whole of the territory so discovered. In 
the case of an island, whose extent was seen, 
which might be sailed round and preserved by a 
few forts, it may apply with justice; but in that 
of a continent it would be equally absurd.” 

“The second principle is, that whenever one 
European nation makes a discovery and takes 
possession of any portion of that continent, and 
another afterwards does the same at some dis- 
tance from it, where the territory between them 
is not determined by the principle above men- 
tioned, the middle distance becomes such of 
course. The justice and propriety of this rule 
is too obvious to require illustration. 

“A third rule is, that whenever any European 
nation has thus acquired a right to any portion 
of territory in that continent, that right can never 
be diminished or affected by any other Power, 
by virtue of purchases made, or by grounds of 
conquest of the natives within the limits there- 
of.” 


As an instance of an attempted application 
of the first rule, see Oregon Claims (Parl. Pap. 
1846, Vol. 52; 1873, Vol. 74). There is now 
a distinct tendency among international ju- 
rists to insist that in the settlement of bound- 
ary disputes account shall be taken operts 
paribus of the natural lines of division. The 
special consideration of the allied subject of 
territorium nullius dealt with by Mr. Mac- 
donell in the brilliant article which we have 
taken as a text for the present may with ad- 
vantage be postponed till the Venezuela 
Guiana case has been decided. 


Lex. 
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ESQUIRES AND GENTLEMEN. 


N common parlance we suppose every man 

is addressed as an esquire at the present 
time, even if letters sent to his shop or ware- 
house are more generally addressed simply to 
John Smith, or perhaps Mr. John Smith, 
Some few generations back there was a true 
distinction which had not fallen into desue- 
tude. Originally the term esquire (armiger, 
or in French escuyer) denoted a gentleman 
holding rank immediately below a knight. It 
was therefore a military office, the holder be- 
ing the person who acted as the knight’s body 
attendant and shield bearer. A favorite es- 
quire was often rewarded upon the conclusion 
of the campaign by gifts of lands and goods, 
together with the privilege of bearing some 
armorial design. We see, therefore, so far, 
two varieties of esquire — one being a per- 
son acting as armor bearer for another, the 
other being an armor bearer for himself. 
From the creation of this latter class has 
flowed the more modern custom of dubbing 
every person an esquire who might by the 
ingenuity of the heralds be regarded as a 
potential bearer of arms. 

Strictly speaking, there are seven ranks of 
real esquires. The first of these are esquires 
of the King’s body ; secondly, there are the 
eldest sons of knights and their eldest sons 
born during the lifetime of the former. This 
class arose from the custom prevalent in an- 
cient times for the knight to employ his eld- 
est son as his shield bearer in order to give 
him some apprenticeship to military service. 
Thirdly, there comes the eldest sons of the 
younger sons of peers ; fourthly, there are 
persons invested by the Sovereign with the 
collar of S. S. These were collars studded 
with many of that letter in links worn by 
persons holding great state offices. It is be- 
lieved that the Lord Chief Justice, the Lord 
Mayor of London, Kings-at-Arms, Serjeants- 
at-Arms, and heralds still wear these collars. 
From a “Glossary of Terms in British Her- 





aldry,”” published about half a century ago, 
it appears that the signification of the letter 
is far from clear. It is conjectured that the 
letter of this collar, originally a badge of the 
House of Lancaster, denotes Souerayne, the 
favorite motto of Henry IV. Be this as it 
may, it seems sufficiently clear that the Sov- 
ereign was wont to create esquires by invest- 
ing them with this collar and a gift of silver 
spurs. Silver was the distinction of the class, 
as the gilt spur was peculiar to the knight- 
hood. In the fifth class, Lower’s “ Curiosi- 
ties of Heraldry” place esquires to the 
Knights of Bath, for life, and their eldest 
sons. In the sixth class we find sheriffs of 
counties for life, coroners and justices of the 
peace, and gentlemen of the Royal House- 
hold, so long as they hold their office. It 
appears that in this class must also be in- 
cluded judges and the higher naval and mili- 
tary officers whose patents designate them 
as esquires. Within the seventh class we 
find an answer to part of the question put by 
our correspondent. Barristers-at-law, doctors 
of divinity, law, and medicine, mayors of 
towns savor of scutarial dignity, but are not, 
strictly speaking, esquires. They are con- 
sidered to rank as esquires, and to be ona 
strict equality with them, but they are not, 
it is conceived, upon the authorities men- 
tioned, esquires in the accurate use of the 
expression. 

It is. only fair to mention that other au- 
thorities vary the enumeration which we have 
given above, the whole subject being one al- 
most forgotten in the antiquarian lumber- 
heap. Examination and comparison of sev- 
eral of these works seem to justify one in 
accepting the classification set forth in Lower, 
The dictionaries in common use seem to differ 
slightly amongst themselves. Ogilvie ap- 
pears to regard the barrister as a genuine 
esquire, as does also the new “ Oxford Dic- 
tionary ;”’ the ninth edition of the “ Encyclo- 
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pedia Britannica” also says that he may 
legally use the description. Probably the dis- 
tinction alluded to above furnishes the key 
to these diverging views, the result being 
that, though not eSquires, they are entitled 
to use the title, perhaps much in the same 
way that the bachelors in certain university 
faculties are by courtesy permitted to be called 
doctors. It is believed that in the United 
States the expression esquire is used only in 
reference to the Legal Profession and certain 
Government officials. In concluding these 
remarks upon this branch of our subject, it 
may be usefully remarked that there is a 
popular fancy, more especially in the prov- 
inces, that persons enjoying a substantial in- 
come from landed property, or whose lineage 
is ancient, are entitled to this style. This 
probably takes origin from yeoman being 
owner of “free land of forty shillings by the 
year” and being a probus et legalis homo. 
It is clear that such persons may belong to 
the class of gentleman. Not all the latter 
are esquires, though every esquire is a gen- 
tleman, the whole being greater than the part. 

The term “gentleman” was only used as 
a legal expression about the reign of Henry V. 
It seems extremely elastic in its definition, 
but denoted originally every person of noble 
descent —z.¢., generosus. It seems, accord- 
ing to a dictum of Sir Thomas Smith, to in- 
clude any one studying the laws of the realm, 
every university student, every member of a 
liberal profession — in short, every person 
“ who can live idly and without manual labor.” 
There isa quaint old book in the Inner Tem- 
ple Library (bearing on its cover an indorse- 
ment that it belonged in the reign of Eliza- 
beth to one Johnson). In this work on the 
“ Blazon of Gentry,’ by Sir John Ferne, it 
is held, at page 89, that the following com- 
prise in heraldry the class of gentleman, viz., 
gentlemen of ancestry whose ancestors have 
borne coat armor for five generations; gen- 
tlemen whose coat armor department is un- 
impeachable, but of ancestry doubtful, having, 
however, an ancestor in the fifth degree who 





slew a Saracen or who won a standard or 
coat of armor from a Christian gentleman ; 
again, a person whose Sovereign has given 
him arms, or a person who has bought an 
estate to which arms appertained. There 
are included in this section yeomen worthily 
holding arms and knighthood and yeomen 
being doctors of laws and possessing coats of 
arms. Then there come the younger mem- 
bers of a house of which the elder line has 
failed after a lineal succession of five genera- 
tions, gentlemen whose blood and coat of 
arms are alike imperfect, natural sons of gen- 
tlemen thus perfect, gentlemen who have slain 
infidel gentlemen, and, lastly, gentlemen who 
have neither blood nor coat armor. These 
individuals comprise students of common law, 
churls made priests and canons, persons 
brought up in the service of a bishop, abbot, 
or baron, and he that, having received a de- 
gree or borne some city office, is entitled to 
be saluted as master. Thus might one ex- 
tend indefinitely the coils of infinite complex- 
ity and humbug in which the question of 
squiredom and. gentlemandom have been in- 
volved by time and heraldry. The motto of 
William of Wykeham, the motto of Win- 
chester and New College, is simpler and 
truer: “ Manners makyth man.” 

We might also refer to another quaint 
work upon which we stumbled in the same 
library. Itisentitled “ Heraldic Anomalies,” 
by “It Mattersnot Who,” and was published 
in 1823. The writer here recalls some lines 
upon the Winged Horse and the Lamb, the 
respective insignia of the Inner and Middle 
Temple, which are said to have been chalked 
up by some wag upon one of the public 
gates. They ran as follows: 


As by the Templars’ holds you go, 
The Horse and Lamb display’d, 
In emblematic figures show 
The merits of the trade. 


That clients may infer from thence 
How just is their profession, 

The Lamb sets forth their innocence 
The Horse their expedition. 
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Oh, happy Britons! happy isle! 
Let foreign nations say, 

Where you get justice without guile 
And law without delay. 


There are, it is to be feared, some persons, 
both lawyers and laymen, who would sub- 
scribe to the following rejoinder by some dis- 
senting humorist : 


Deluded men, these holds forego, 
Nor trust such cunning elves ; 
These artful emblems tend to show 
Their clients, not themselves. 


> Tis all a trick; these all are shams 
By which they mean to cheat you; 

But have a care, for you’re the lambs, 

And they the wolves that eat you. 


Nor let the thought of “ no delay ” 
To these their courts misguide you ; 
> Tis you’re the showy horse, and they 
The jockeys that will ride you. 


This same book mentions a curious trial 
in which the question of a person’s right to 
the title of gentleman was at stake. It 
seems a horse race had been run, the condi- 
tion being that each rider should be a gen- 
tleman. The winner, a manof some seventy 
years of age, was challenged as not comply- 
ing with this condition. The matter came 
before the court in the evening, the other 
competitors, young men of large fortunes 
and M. P.’s, being subpoenaed as witnesses. 
They came into court after a libation at an 
hotel, by no means sober, booted, spurred, 
splashed, and dirty from their ride into town. 
The delay in hearing the case caused them 
to become rude to the judge, the jury, and 
the counsel for the defendant. The latter 
began his speech by saying that he feared 





he must throw up his brief, for he despaired 
of proving his client to be a gentleman when 
he saw the conduct of persons who, from the 
nature of the case, must be presumed to be 
beyond dispute gentlemen. He remarked 
that in comparison with these persons his 
client was at a disadvantage, inasmuch as he 
was sober and respectful to the court. He 
was, moreover, clean, decent, and in comely 
apparel. Judging by these appearances, and 
comparing his client with these gentlemen, 
he feared that he must give way, inasmuch 
as being sober, civil, and cleanly, he could 
not be such a gentleman as they were. His 
client was also degraded, for his income was 
small, but entirely unencumbered ; nor did 
he ever exceed it nor squander it, never gam- 
bled, never ran intodebt. He brought up his 
family in a plain and frugal manner, he set 
them the example of a moraland religious life. 
He was, in fine, a good Christian, husband, 
father, master, neighbor, and friend. The 
learned counsel further stated that it was in 
respect for a promise to a dead friend’s son 
that he rode in the race, and concluded that it 
remained for the court and jury to say whether 
his opponents were right in holding that his 
client did not come up to their ideas of a 
gentleman. It appears that this sarcastic 
tirade was successful, the satisfactory deci- 
sion being hailed with the loudest acclama- 
tions. The identity of this advocate is not 
revealed, but the book states that the trial 
took place not long before 1823, and that 
he rose to one of the highest positions in 
Westminster Hall and to the dignity of a 
peerage. 
—The Law Times: 
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LONDON LEGAL LETTER. 


Lonpon, April 5, 1900. 

“TWO matters of general interest have 

recently engaged the attention of the 
legal profession in this country. One of them 
raises, under somewhat peculiar circum- 
stances, the question of what constitutes con- 
tempt of court, and whether a newspaper at- 
tack — vulgar, abusive and marked by a 
wanton desire to wound and offend — on a 
judge, constitutes such contempt, the article 
having appeared after the pending cause 
which had been made the occasion of it was 
finished. The facts are briefly these. On the 
15th of March last, Mr. Justice Darling while 
presiding in the Assize Court at Birmingham, 
made some remarks by way of warning to 
newspapers. He was about to try a case of 
a very unpleasant nature, and he reminded 
the reporters that they were not free to 
publish the reports of unseemly details or 
evidence of disgusting facts merely because 
such evidence had been given in a court of 
law. His remarks appear to have given gen- 
eral offence to the press of Birmingham whose 
editors resented the imputation that without 
such warning they would print the prominent 
details of an indecent case, or that they 
needed any instruction from the bench as to 
the conduct of theirnewspapers. Oneofthem, 
the Dazly Argus, used the day after the trial 
of the action, the following language : 


The terrors of Mr. Justice Darling will not 
trouble the Birmingham reporters very much. 
No newspaper can exist, except upon its merits, 
a condition from which the Bench, happily for 
Mr. Justice Darling, is exempt. There is not 
a journalist in Birminghan who has anything to 
learn from the impudent little man in horsehair, 
a microcosm of conceit and empty-headedness 
who admonished the Press yesterday. It is not 
the credit of journalism, but of the English Bench, 
which is imperilled in a speech like Mr. Justice 
Darling’s. One is almost sorry that the Lord 
Chancellor had not another relative to provide 





for on the day that he selected a new judge from 
the larrikins of the law. One of Mr. Justice Darl- 
ing’s biographers states that an eccentric rela- 
tive left him much money. That misguided tes- 
tator spoiled a successful *bus conductor. Mr. 
Justice Darling would do well to master the 
duties of his own profession before undertaking 
the regulation of another. ‘There is a batch of 
Quarter Sessions prisoners awaiting trial which 
should have been dealt with at this Assize. A 
judge who applies himself to the work lying to 
his hand has no time to search the newspapers 
for indecencies. 


It may be remembered that when Mr. Jus- 
tice Darling was appointed a judge, two or 
three years ago, there was a general criticism 
of the appointment on the ground that it was 
of a political nature and that his position at 
the bar and his lack of practice did not merit 
such distinction. Asa matter of fact he has 
proved an unusually sound, careful and pains- 
taking judge and in the estimation of many 
of those who oftenest appear before him will 
in the near future take high rank among his 
colleagues. He certainly could at the present 
time give lessons to most of them in urbanity, 
patience and courtesy to counsel. 

The publication of the article could not 
pass unnoticed and the Attorney General 
accordingly moved before two judges to the 
Queens Bench Division, for a peremptory 
order that the Secretary and Chief Executive 
officer of The Dazly Argus Company should 
attend before the Divisional Court to answer 
for the contempt committted by him in pub- 
lishing the article in question. The Attor- 
ney General stated that he might have applied 
for a rule zzsz for attachment but he thought 
the motion for an order to compel the attend- 
ance of the offending person was more in 
accordance with the practice. The order 
was granted and upon the day named the 
edjtor of the paper, a Mr. Gray, appeared, 
the Secretary of the company being abroad 
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and having no knowledge of the incident. 
As the case was deemed of unusual import- 
ance the Lord Chief Justice joined the two 
Judges of the Divisional Court and presided 
at the hearing. No defence was made in law. 
Counsel for the editor simply making an ap- 
peal ad misericordia and reading the affida- 
vit of the editor in which the latter made as 
humble an apology as it was possible to frame. 
To the disappointment of the members of the 
bar who thronged the court to watch the pro- 
ceedings the Lord Chief Justice did not refer 
to the question of contempt or attempt to 
decide whether the article, which it was ad- 
mitted was not published until after the case 
in which Mr. Justice Darling had made his 
observations had been disposed of, constituted 
in fact contempt of court. He confined his 
remarks to the impropriety of the article and 
the consequences which would inevitably re- 
sult if such scandalous abuse of a judge was 
permitted to go unpunished. He then fined 
the editor $500 and the costs, which probably 
amounted to as much more, and ordered that 
he stand committed to prison until the fine 
was paid. There was an arrest of judg- 
ment until later in the day when the money 
was forthcoming and the prisoner was dis- 
charged. 

Although the result, so far as the punish- 
ment of the author of the disreputable article 
is concerned, was satisfactory, it is to be re- 
gretted that there was not some expression 
of judicial opinion that would indicate that 
this decision should not be invoked as a prece- 
dent to establish the new proposition that 
mere vulgar abuse of a judge is contempt of 
court. In the old days there was a kind of 
contempt which, in the language of a cen- 
tury ago, was called “scandalizing the court 
itself,” but the privy council has recently de- 
cided in McLeod 7. St. Aubyn, (1899, Ap- 
peal Cases, 549), that punishment for such 
offences has become obsolete in this coun- 
try, and that judges are now satisfied to leave 
to public opinion attacks or comments deroga- 
tory or scandalous to them. If, however, 





they are of such a nature that they cannot 
be overlooked, then the judge, like every other 
member of the community, must resort to an 
action for libel or criminal information for 
his vindication. 

The same rule would seem to prevail in 
the United States where in half a dozen cases 
in as many different States it has been heid 
that a slanderous or libellous publication con- 
cerning the judge in relation to an act already 
done or a decision rendered, cannot be pub- 
lished by the court asa contempt. However 
criminal the publication may be it lacks that 
necessary ingredient to constitute a con- 
tempt, of tending to prejudice the cause or 
to impede its progress. 

The other matter which has excited com- 
ment among the members of the bar is a re- 
mark made from the bench by the Lord Chief 
Justice as to speculative actions. In this 
country any solicitor who was known to take 
up a case on a contingent fee would be very 
severely dealt with, and any barrister who 
permitted a solicitor to mark upon his brief 
a fee with the understanding that it was not 
to be paid except in the event of success, 
would undoubtedly, if the fact became known, 
be unfrocked by his inn. In the trial of ac- 
tions for damages for personal injuries an in- 
timation that the cause is speculative will 
greatly prejudice it both with the judge and 
the jury. To such an extent does this preju- 
dice go that only a few months ago one of 
the judges ordered a solicitor who had brought 
an unsuccessful action on what appeared to 
be speculative terms, to pay the costs out of 
his own pockets. As these costs involved 
not only those payable to the court but the 
fees of the opposing counsel the order 
amounted to a fine of at least $500 for start- 
ing the speculative action. However, it is 
hardly likely that such an order will be again 
made after the dicta of the Lord Chief Justice. 
In a case tried before him a few days ago in 
summing up to the jury he remarked that 
“he thought it right to say, on the part of 
the profession and the class of persons who 
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were litigants in such cases, that it was per- 
fectly consistent with the highest honor to 
take up a speculative action in this sense — 
viz., that if a solicitor heard of an injury to a 
client and honestly took pains to inform him- 
self whether there was a dona fide cause of 
action, it was consistent with the honor of 
the profession that the solicitor should take 
up the action. It would be an evil thing if 
there were no solicitors to take up such cases, 
because there was in this country no machin- 
ery by which the wrongs of the humbler 
classes could be vindicated. Law was an 
expensive luxury, and justice would very 
often not be done if there were no profes- 
sional men to take up their cases and take 
the chance of ultimate payment; but this 
was on the supposition that the solicitor had 
honestly satisfied himself by careful inquiry 
that an honest case existed.” 

This may satisfy the conscience of the 
solicitor, but it will raise an interesting ques- 
tion as to the duty of counsel under the cir- 





cumstances. Is he, too, to make his com- 
pensation dependent upon success, or is the 
solicitor to take the whole responsibility and 
guarantee the payment of the fees he marks 
upon his advocate’s brief? And a still more 
interesting question was to the effect this 
opinion of the Lord Chief Justice will have 
upon this class of actions. At present they 
constitute only a small part of the volume of 
litigation, and the damages which are recorded 
are so small in amount as to make it hardly 
worth the while of the lawyers to collect 
them. It is argued here that speculative ac- 
tions for damage for personal injuries have 
become so numerous in the United States 
and the verdicts are so large that they are a 
great detriment to the community, and that 
the old rule under which up to this time they 
have been discouraged in this country isa 
blessing to the general public, even if it may 
occasionally work hardship to the legal pro- 
fession and an occasional litigant. 
STuFF Gown. 
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FACETIZ. 


Otp Lapy (reading newspaper): “I declare! 
The poor fellow arrested yesterday is deaf.” 

LisTENER: “ How do you know?” 

Op Lapy: “ Why, it says here that he is 
expected to have his ‘ hearin’ next week.” 

“Your lawyer made some pretty severe 
charges against the other fellow, didn’t he?” 

“ Y-e-e-s ; but you ought to see how he charged 


“T’p GIVE five years of my life to get out of 
this scrape,” said the prisoner at the bar. 

“T’ll let you out with three,” said the judge 
as he passed sentence. 


“| UNDERSTAND you were well off before you 
married,” said the lawyer. 

“Yes,” replied the witness, “ but, like a fool, 
I didn’t know it.” 





NOTES. 


THE railway company running up Pike’s Peak 
was recently sued by a woman for damage to 
her ranch caused by a fire which was started, as 
alleged, by one of the engines of the railway 
company. ‘The railway company, amongst other 
defenses, alleged that large numbers of tourists 
were accustomed to use, without its consent, the 
right of way of defendant company for a pas- 
sageway upon which to walk to the summit of 
Pike’s Peak; that these people were accustomed 
to build fires upon, and off from, and adjacent 
to the right of way for the purposes of warming 
themselves and preparing their luncheons, and 
claimed that the damage, if any, was caused 





from such a fire. Plaintiff tried to strike this 
out from the answer and being unsuccessful 
evolved, amongst other replies, the following, 
which is too rich to be lost amongst the dusty 
files of a Colorado court. The “ Baby Nell” 


‘referred to was a famous burro that was buried 


on the top of Pike’s Peak. 

“ And this plaintiff is informed and believes, 
and upon information and belief alleges, that 
said railroad of the defendant runs through 
romantic and historic ground, that long before 
the soil thereof was disturbed by a soulless cor- 
poration and the rocks thereof echoed back the 
whistle of a grasshopper engine or the sweet 
music of the Rocky Mountain canary, — yes, 
long prior to the time when Zebulon Pike gazed 
from afar off upon the snowy top of old Pike’s 
Peak, or before Major Long stood where Pike 
only gazed and Baby Nell now sleeps, even be- 
fore the time when the noble Ute came whoop- 
ing around its base to drink the bubbling waters 
ere they were polluted by the microbes of the 
unhealthy white man, fires were built off of the 
right of way of the defendant, even so far off 
from said right of way as on Mexitili’s soil, ere 
the heathen poet plucked the pinions of the king 
of birds and wrote therewith the following touch- 
ing lines: 


“ Harken! Up the Rio Bravo 
Comes the Negro catcher’s shout, 
Listen, ’ tis the Yankee hammers 
Forging human fetters out. 

From the seller of God’s image, 
From the trafficker in man, 

Mother, Gracious Mother Holy! 
Shield thy dark browed Mexican. 

On they come the mad invaders, 
Like the fire before the wind, 
Freedom’s harvest fields before them, 
Slavery’s blackened wastes behind. 


“ But this plaintiff denies that said fires, or any 
of them, were the fires that caused the damage 
to, and burned the timber of this plaintiff, as 
alleged in her said complaint. 
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“ This plaintiff, further replying, alleges that 
this plaintiff is informed and believes, and upon 
information and belief alleges, that subsequent 
to the said 15th day of May, A. D. 1899, parties 
have not only ascended to the summit of Pike’s 
Peak, but they have also descended therefrom, 
and both in the ascent thereof and descent there- 
from said parties have partaken of coffee and 
other refreshments while toasting their shins 
before the fires built off from the right of way of 
the defendant; that some of said parties have 
walked up and down said mountain, while others 


have gone up and down on their burros, and 


still others have ascended and descended said 
mountain on the burros of others and of divers 
and different persons who abide in the City of 
Manitou and the surrounding country and make 
their livelihood by hiring out their burros for such 
purposes ; and this plaintiff further alleges that 
it is the belief of this plaintiff that generations 
yet unborn will so ascend and descend said 
mountain rather than pay the exorbitant charges 
made by the defendant for carrying people up 
said mountain on its said railway, and that said 
persons have wrestled with, and will wrestle with 
Colorado Springs’ restaurant sandwiches and 
have washed them down and will wash them 
down, with coffee and Colorado city liquids 
rather than pay $1.05 for a slice of bread and a 
glass of milk, with the privilege thrown in of 
gazing upon the lonely grave of the aforesaid 
Baby Nell while disposing of the luncheon so 
gotten, and while so doing the wrathful fires of 
indignation will kindle, blaze and burn within 
the bosoms of said persons and off from the 
right of way of the said defendant, but this plain- 
tiff denies that said fires were the cause of the 
damage to this plaintiff, as alleged and set forth 
in the plaintiff's complaint filed herein.” 

NINE men constitute a jury in Mexico, and a 
majority gives the verdict. If the jury is unani- 
mous there is no appeal. 

Laws are often mere notice-boards, set up in 
out of the way places where no one can read them. 
If you wish to keep people off a road, close it 
with a barrier that stops the most heedless man 
at the very entrance. It is better to make tres- 
pass impossible than forbid it. 

Joubert. 





INTERESTING GLEANINGS. 


An American who has returned from a summer 
trip in Europe says he found it more difficult to be 
as polite as he wished in the city of Hamburg than 
in any other place in Europe. There the most 
chivalrous man has to think twice before giving up 
his seat in a car to a lady, as he may be turned off 
the car for his politeness. It seems that the Ham- 
burg trolley cars will seat, according to size, twenty 
or twenty-eight persons, ten to fourteen on each side. 
In addition, four persons are allowed on the front 
and five persons on the back platform. When the 
car is full the conductor hangs out a sign, “ Besetzt,” 
which means “ occupied,” and is absolutely forbidden 
to take on another passenger until some one gets off 
the car. Sometimes, while the conductor is in front 
collecting fares a lady will step on the car, which is 
already “occupied.” As there is no conductor on 
hand to prevent her, the lady steps inside, and the 
gentleman who may offer her a seat comes out and 
takes his stand on the platform. When the con- 
ductor, after going his rounds, returns to his post, 
he promptly requests the gentleman to step off the 
car, as he has forfeited his seat, and the car is fully 
“occupied.” Should he refuse to leave the car he 
is put off. The policemen on the streets are in- 
structed to watch the cars sharply, and if they find 
a Car Carries even one more passenger than its proper 
complement the conductor is fined seventy-two cents, 
which is paid to a charity fund of the street railway 
company. 

STATIsTIcs have been published to show that 
brain workers are long-lived. Five hundred and 
thirty eminent men and women of the present cen- 
tury were taken, and their duration of life gives an 
average of sixty-eight years and eight months. 

ae a 

OnE of the most curious plants in the world is 
what is called the tooth brush plant of Jamaica. It 
is a species of creeper, and has nothing particularly 
striking about its appearance. By cutting pieces of 
it to a suitable length and fraying the ends, the na- 
tives convert it into a tooth brush; and a tooth 
powder to accompany the use of the brush is also 
prepared by pulverizing the dead stems. 


No one who has not seen an African “ kopje” can 
It is not a hill so much as the 
stump of a hill— what is left of it after ages of 
denudation; but the special feature of it is that it is 
almost invariably covered with a breastwork of 


easily realize it. 


boulders. Tropical torrents have washed away the 
earth and all the soluble components of the rock, and 
what is left consists of heaps and lines of detached 
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masses of sandstone, ironstone or granite. The 
‘“‘kopjes ” are the Boers’ fortifications, and they have 
any number of them. 


SCOTLAND Yard~- widely known as the head- 
quarters of the London police, is an historical place, 
said to have been the site of a palace where kings of 
Scotland were received when they came to London. 
It is located near the banqueting hall, Whitehall. 
The Scotch kings retained possession of it from 959 
till the rebellion of William of Scotland. Milton, 
Sir Christopher Wren and other notabies lived in 
Scotland Yard. 

GERMAN surgeons made the discovery that the 
delicate membrane that lines the inside of an egg- 
shell will answer as well as bits of skin from a human 
being to start healing over by granulation in open 
wounds which will not otherwise heal. The discovery 
was used, for the first time in this country ona patien 
in the Seney Hospital in Brooklyn, and it proves 
to be a successful trial. The patient left the hos- 
pital and resumed his customary work, a well man. 

Surgeons have long known that healing by 
granulation requires, in a weak patient, some point 
(or points) around which the granulations can clus- 
ter and grow. For this purpose they have had 
to rely upon bits of human skin, taken from some 
person who is willing, for love or money, to submit 
to the painful process of having these bits cut out. 
In this case, the patient’s wife, his nephew, and a 
young man in his employ, all offered to furnish the 
required cuticle. But luckily one of the surgeons 
then remembered the German discovery, and getting 
some fresh eggs, tried the lining membrane of the 
shell. It proved a successful substitute. 


THE slow flapping of a butterfly’s wings, accord- 
ing to Sir John Lubbock, produces no sound, but 
when the movements are rapid a noise is produced, 
which increases in shrillness with the number of 
Thus the house fly, which produces the 
sound F, vibrates its wings 21,120 times a minute, 
and the bee, which makes a sound of A, as many as 


vibrations. 


26,400 times. Professor Narcy, the naturalist, has 
succeeded by a delicate mechanism in confirming 
these numbers graphically. He fixed a fly so that 
the tip of the wing just touched a cylinder which was 
moved by clockwork. 





LITERARY NOTES. 


THE April ATLANTIC opens —very appropriately 
to the season — with An Acadian Easter, a series of 
striking lyrics by Francis Sherman, commemorative 





of the fate of castle La Tour and its fair commander 
on Easter Sunday two hundred and fifty years ago. 
George F. Parker, United States Consul at Birming- 
ham, England, gives an inside view by an expe- 
rienced observer of the character and weaknesses of 
our Consular System; the status and duties of con- 
suls ; the vicious methods of appointment; the neg- 
lect of the service by congress and its unsatisfactory 
manage by the State Department. W. J. Stillman 
in his autobiography describes his art studies and 
his experiences at Paris (while waiting for a Hunga- 
rian call to arms which never came), followed by his 
artistic and camping life in the Adirondacks after 
his return to America. The Perplexities of a Col- 
lege President, by One of the Guild, is a valuable 
and startling exposition of the difficulties under which 
the heads of most of our collegiate institutions labor. 
The author points out that, contrary to all business 
practice, the president of a college is largely so in 
nameonly. His actions are continually trammeled or 
opposed by his faculty or his trustees, while his pro- 
fessors look upon advice or interference from him in 
their work as insulting to them. He demonstrates 
that education is a business and should be directed 
by business methods, and that the heads of such in- 
stitutions should be so actually, and be given an au- 
thority commensurate with their responsibility. 


In the REVIEW OF REVIEws for April, Professor 
J. W. Jenks, who has served the United States In- 
dustrial Commission as expert adviser in the trust 
investigation, sets forth the merits of publicity as a 
remedy for the evils of trusts, with special reference 
to the conclusions of the Industrial Commission, and 
to the pending legislation in New York known as 
the “ Business ‘Companies’ Act.” In an article enti- 
tled “ The Constitution of the Territories,” Prof. 
Harry Pratt Judson, of the University of Chicago, 
defines the powers of congress in relation to our new 
possessions, exposing some of the fallacies that have 
crept into the discussion of the subject, both within 
and without the halls of congress. 


THE complete novel in the NEw Lippincott for 
April is entitled “ The Heart of the Ancient Wood,” 
by Charles G. D. Roberts. The few but large 
souled human characters in it live in the woods of 
the North, close to nature’s heart, with the beasts 
of the forest for their friends. Yet even here the 
old, old story is very present; the wild surroundings 
cannot entirely efface the coquetry natural to woman 
and there is rivalry of a unique kind to bring this 
out. 

This issue is replete with good fiction: A com- 
plete novel and four short stories. Seumas Mac- 
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Manus has one of his characteristic, humorous Irish 
stories called “A Celtic Beauty.” “Their Last 
Trek” is by H. Anderson Bryden, an athletic Eng- 
lishman who, having travelled extensively in South 
Africa, is thoroughly up in his subject, and in this 
story he presents a touching picture of Boer life. 
Robert Shackleton writes an amusing sketch of the 
old South, reflected in New York, in which the 
“ Randolphs of Virginia ” are conspicuous characters, 
“The Alpine Rose,” Mrs. J. K. Hudson’s fourth 
story in her series on Mormon life, receives its title 
from the little mountain flower which is sometimes 
found on the highest peaks in this country, as well 
as in Switzerland, and which in this instance proves 
the link that binds an unhappy Mormon wife to her 
old home across the sea. 


THE INTERNATIONAL MONTHLY for April con- 
tains several articles of timely interest. Aside from 
the interesting paper by Prof. L. M. Keasbey of 
Bryn Mawr, on “ The Institution of Society,” a 
subject of greater interest than perhaps the title 
would suggest to some, there are four articles of 
value, viz.: A review by Prof. Cheyney of Philadel- 
phia, on “ Recent Writing on English History ;” 
the story of French drama for the last half and more, 
of the nineteenth century, by Brander Matthews of 
New York; “Comments on the War in South Af. 
rica,” by Capt. Zalinski, a well qualified critic, and 
who looks at affairs from the standpoint of an ex- 
perienced American army officer; and the article by 
Hon. John R. Procter, on “ The Neutralization of 
the Nicaragua Canal.” The latter article is espe- 
cially timely. 


Tue April Century is rich in pictorial illustra- 
tion, its special art features including a frontispiece 
engraved by Cole, a full-page plate of H. O. Tanner’s 
painting, “ The Annunciation ;” Castaigne’s Paris 
pictures and Du Mond’s decorative treatment of 
“The Groves of Pan,” a poem by Clarence Urmy. 
From the “ Talks with Napoleon,” in this number, it 
appears that the Emperor was so fully resolved to 
make his home in America, in the event of defeat at 
Waterloo, that he had bills drawn upon this country 
for whatever sums he chose to take. “ Fashionable 
Paris” is brought vividly before the reader by Rich- 
ard Whiteing’s pen and Castaigne’s pencil. M. 
Worth’s explanation of how fashions were started, un- 
der the Second Empire, is one of the titbits of this 
paper. Lovers of travel and adventure will turn to 
Miss Scidmore’s account of “ The Greatest Wonder 
in the Chinese World,” the bore of Hang-Chau, a 
tidal wave that sweeps up the Tsien-tang River thrice 
every year; to R. Talbot Kelley’s “ Out-of-the-Way 





Places in Egypt,” with illustrations by the author; 
and to the first instalment of Benjamin Wood’s true 
tale of “« The Hardships of a Reptiler” engaged in 
turtle hunting, for profit, on the Caribbean coast of 
Central America. The same class of readers will be 
drawn to “ The Kentuckian,” a timely study of a 
type, by John Gilmer Speed, a native of Kentucky, 
and in some respects a typical representative of the 
“blue grass ” state. 


Amon@ the features of SCRIBNER’S MAGAZINE for 
April, the animal story by Ernest Seton-Thompson, 
illustrated by him, will attract the large audience 
which has been fascinated by “ Wild Animals I have 
Known.” In this story is given the life and adven- 
tures of a curious little animal of the southwest, 
known as the kangaroo rat. 

Governor Roosevelt continues his monograph on 
*“ Oliver Cromwell,” with an account of the Irish and 
Scotch Wars. The end of this compaign was the 
supreme military triumph of Cromwell, and the last 
time he had to lead an army in the field. The illus- 
trations show a number of the battle fields as they 
appear to-day. Barrie’s great serial, “ Tommy and 
Grizel”’ deepens in interest. It reveals Tommy as 
one of the most complex characters in modern fic- 
tion. 





WHAT SHALL WE READ? 


An important contribution to the study of crime 
is Mr. August Drahms’s new work entitled Zhe 
Criminal" As resident chaplain of the state prison 
in California, Mr. Drahms has been brought into 
personal contact with the criminal classes, and this 
book is the result of many years’ study of the sub- 
ject. “ Criminals are neither accidents nor anomalies 
in the Universe,” says Maudsley, “ but come by law 
and testify to causality, and it is the business of 
science to find out what the causes are and by what 
laws they work.” In an able and exhaustive man- 
ner, Mr. Drahms discusses the criminal himself, the 
causes of crime, and the means of reformation and 
prevention. We wish we had the space to set forth 
his ideas upon the last two points, but can only men- 
tion a few points which strike us as particularly 
worthy of consideration. Mr. Drahms believes that 
prisons should be set apart for first offenders, and 
others for habitual criminals. He would have no 
unnecessary hardship and brutality ; no such sense- 
less humiliations as striped clothing, poll-shaving or 


*THE CRIMINAL. His personnel and environment. A 
scientific study by August Drahms, Resident Chaplain 
State Prison, San Quentin Prison, San Quentin, California. 
The Macmillan Co., New Yory, 1900. Cloth. 
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other abominations, which serve only to lower the 
self-respect of a prisoner. Life detention, he believes 
solves the problem for the instructive and habitual 
criminal but short sentences should be the rule for 
first offenders. Another admirable suggestion is, 
“It isnot the Zzgth of sentence, but promptness and 
certainty of trial and strict enforcement of sentence 
after conviction, that are the best aids toward a 
wholesome respect for the law, and a guarantee 
against relapse .. . A prompt judiciary would do 
more to break the backbone of rampart crime than 
all other instrumentalities combined.” Adverse cir- 
cumstances and industrial depression are, according 
to the author, great inducements to crime, and the 
bettering of industrial conditions would ameliorate 
the tendency to crime. The book is one which will 
be read with interest and profit, and should be pro- 
ductive of much good. 


A Municipal Program" represents the result of 
two years’ unremitting and painstaking endeavor to 
present in accordance with the original resolution of 
the National Municipal League, “a working system 
consistent with American industrial and political con- 
ditions, and embodying the essential principles’ that 
must underlie successful municipal government in 
this country.” The proposed constitutional amend: 
ments, and the proposed municipal corporations act 
constitute the municipal program which was unani- 
mously adopted at the Columbus conference. These 
two documents, together with the leading papers 
presented at the Indianapolis and Columbus meet- 
ings, and a “ Summary of the Program” prepared 
by Prof. L. S. Rowe, constitute the report of the 
committee. Other valuable papers bearing upon the 
subject are alsoadded. The book will appeal to all 
interested in “ good government.” 


In a series of letters, purporting to have been 
‘written by two United States Army officers, Mr, 
Stephen Bonsel in 7he Golden Horseshoe? tells the 
story of expansion. The book is a strong argument 
in favor of a greater confidence in the men who are 
engaged upon the problems of peace in the West 
Indies and the task of pacification in the East Indies 
which the irresistible course of events has forced 
upon us. The letters are exceedingly interesting 
and should arouse a feeling of confidence that our 
new problems will be resolved in a manner worthy 
of the American people. 


*A MUNICIPAL PROGRAM. Report of acommittee of 
the National Municipal League, adopted by the League, 
November 17, 1899, together with explanatory and other 
papers. The Macmillan Co., New York, 1900. Cloth 
$1.00. 

*THE GOLDEN HorRsSESHOE. By Stephen Bonsel. 
The Macmillan Co., New York, 1900. Cloth $1.50. 





The Prelude and the Play® is the title of a very in- 
teresting story just published by Houghton, Miffin & 
Co. The plotis by no means novel. A manmarried 
to a woman, charming in every way, weakly yields to 
the blandishments of another woman and is discov- 
ered by his wife in what seems to her a compromis- 
ing position. She therefore leaves him, sails for 
Europe and announces her intention to never return 
to him unless he comes to fetch her. Of course he 
comes. Everything is satisfactorily explained and 
ali ends happily. The story is well told and holds 
the reader’s interest throughout. 


No one is more happy in reminiscence than Ed- 
ward Everett Hale, and A Mew England Boyhood 
which is an autobiography covering his life up to 
date of his graduation from college, is written in 
such a fresh, vigorous, we might almost’ say youth- 
ful, style that it is hard to realize that the writer has 
long since passed his threescore years and ten. The 
boy of New England seventy years ago seems to 
have been much like the boy of to-day, and even if 
his surroundings were simpler and the rules of life 
more rigid than we are accustomed to, he neverthe- 
less got a good deal of enjoyment out of existence. 
In addition to the story of his boyhood, Mr. Hale 
has added a number of papers upon topics of gen- 
eral interest. The book is thoroughly enjoyable and 
we commend it to our readers. 


Mr. Lindsay Swift in his Brook Farm® gives a 
delightful description of the most original community 
which was ever formed in this country. The indi- 
viduals composing it have all been so prominently 
identified with American literature, that the story of 
this episode in their lives cannot but interest all 
readers. Mr. Swift not only deals with “ Brook 
Farm ” as an experiment, but gives a most entertain- 
ing account of the characteristics of those connected 
with it. The book is very readable and well worth 
owning. 


In a Danvis Pioneers Mr. Robinson tells the story 
of one of Ethan Allen’s Green Mountain boys. The 
hero, a genuine yankee, after settling in the wilder- 


3 THE PRELUDE AND THE Pay. By Rufus Mann. 
Houghton, Mufflin & Co., Boston and New York, 1900. 
Cloth, $1.50. 

4 A New ENGLAND Boyuoop and other bits of auto- 
biography by Edward Everett Hale. Little, Brown & 
Co., Boston, 1900. Cloth, $1.50. 

5 Brook Farm. Its members, scholars and visitors. 
By Lindsay Smith. The Macmillan Co., New York, 1900. 
Cloth, $1.25. 

6A Danvis PIONEER. By Rowland E. Robinson. 
Houghton, Mifflin & Co., Boston and New York, 1900. 
Cloth, $1.25. 
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ness, meets Colonel Ethan Allen and later becomes 
a prominent actor in the stirring scenes which made 
Allen and his Green Mountain boys famous and 
never to be forgotten. Events in which the Vermont 
boys participated are graphically described, and the 
characters are all strongly and faithfully drawn. The 
book will interest both old and young. 


The Farmstead’ is the title of a new volume in the 
Rural Science Series, which has just been published 
by The Macmillan Company. 

The author, I. P. Roberts, Director of the College 
of Agriculture, Cornell University, explains how the 
gains from farming may be applied to the making 
of comfortable and attractive homes. He does not 
hold out the hope that the farm is a theatre on which 
to accumulate wealth, but rather that it is a place 
upon which one may secure a competence and live a 
happy life. In the great majority of cases, the 
farmer fails to find happiness because he does not 
know how to live. Professor Roberts discusses the 
location of the house, the layout of the grounds, the 
details of construction of houses and farm buildings, 
the planning of the barns, the scheme of fields and 
fences, the furnishing and sanitation of the home. 
As far as any book can, this work will take the place 
of an architect for rural building —for Professor 
Roberts was himself once a builder. It is a book of 
advice for every one who lives on the farm, or who 
contemplates country life, and is profusely illustrated 
and printed in large type. 





NEW BOOKS FOR LAWYERS. 


THE ELEMENTs OF INTERNATIONAL Law with an 
account of its origin, sources and _ historical 
development. By Grorce B. Davis, Lieut.- 
Col. and Deputy Judge, Advocate Gen., U.S. A. 

Harper & Broth- 

Cloth. 


A new and revised edition. 
ers, New York and London, 1goo. 


The first edition of this work was very favorably 
received, and has been largely used by our American 
colleges and law schools as a standard treatise upon 
the subject of International Law. In this new edi- 
tion the text has been generally revised, and the 
more important cases, to which the international ex- 
perience of the last fifteen years has given rise, 
have been inserted. In its present form the work is 
admirable in every way, and will receive the hearty 
welcome to which its merits entitle it. 


' THE FARMSTEAD. 
and the layout of the farm. 
The Macmillan Co., New York, 1900. 


The making of the rural home, 
By Isaac Phillips Roberts. 
Cloth, $1.50. 





AMERICAN BANKRUPTCY REPORTS, ANNOTATED, 
Vou. II. Reporting the Bankruptcy Decisions 
and Opinions in the United States of the Fed- 
eral Courts and References in Bankruptcy. 
Edited by Wm. MILLER COLLIER, MATTHEW 
BENDER, Albany, N. Y., 1900. Law sheep, 
$5.00. 

Mr. Collier is doing a good work for the busy 
lawyer in this series of Reports. His annotations 
are exhaustive, and the practitioner will save a vast 
amount of research and valuable time by consulting 
these volumes as they appear. 


A TREATISE ON THE LAw oF WILLS 
their execution, revocation, etc. By H. C. 
Underhill, LL. B., of the New York bar. 
T. H. Flood & Co., Chicago, 1900. Two 
vols. Law sheep. $12.00, wet. 


including 


In this treatise of Mr. Underhill’s we have a really 
valuable addition to the existing literature upon the 
law of wills. The author has so arranged the treat- 
ment of his subject that everything which may prop- 
erly be considered as exclusively a part of the law of 
wills, as, for example, testamentary capacity, undue 
influence, execution, revocation and the like, is con- 
tained in Vol. 1., while those subjects which though 
frequently invoked in relation to wills, may be in- 
cluded under some other head of law, as, for exam- 
ple, equitable election and satisfaction, are comprised 
in the second volume. The work is brought thor- 
oughly down to date, covering the latest English 
and American decisions, and is in every way admir- 
ably adapted to the needs of the practitioner. 


NOTES ON THE UNITED STATES REPORTs, Vol. V. 
By Walter Malins Rose of the San Francisco 
bar. Bancroft-Whitney Co., San Francisco, 


1900. Lawsheep. $6.50. 


This volume covers the cases in 11-23 Howard, 
and is fully up to the high standard of its prede- 
cessors. Notes and citations are all that could be 
desired. We do not see how this series can fail to 
commend itself to the profession, for it is really one 
of the most important and valuable works ever of- 
fered to the legal fraternity. 


AMERICAN STATE Reports, Vol. 70. Contain- 
ing the cases of general value and authority 
decided in the courts of last resort of the sev- 
eral States and Territories. Selected, reported 
and annotated by A. C. FREEMAN. Bancroft- 
Whitney Co., San Francisco, igoo, Law 
sheep. $4.00. 
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